1
Nr.

MRS

5
.
N

il

PO

247

s
:._.m
M

.-.:?%m.w

FRee]
il

Rk

Wl

)
i
il

i

T

e
ST
Sy

S

S

Zo
=

i A
AR 9, A
(i
IR
...ﬁxm.ﬁ i 2
._.“

..v..r‘ ?&. :
wua..m.. WfONTE y ?ﬂ
(i

A
Wi AR RN
R T i
b
SRR R
L

MNFariTe BN 390N

i
3

-.
i

£

i i

s

)

.w ‘“v,nﬂﬂ‘nﬁ mmu
MR
i Bty

T

1
o 3
;..E?

1
4

.-..-
i
i

1,
f

iy

SRy
BN
! IR

s
y

e

N

s
I

.

Bk
3.:
i

,n..?.

"
o / B

iy
banl)
Nt
faapt

‘J%.

s

d u.»
..xmu....
HilY

!

eI

.mml.,.\wnw

e

o

Ty
e

s
=

i
NMN!

il
o

J,;. g
il
1.. )

é&,.ﬁ.

if
Is)

8
a

P rart,
e

S

| e

Skt
SRS

S
RO

e

o
=

N

£



IRISH
CONVEYANCING LAW

by
J. C. W. WYLIE

LL.B. (BELFAST), LL.M. (HARVARD)

Professor of Law and Dean of the Faculty of Law
University College, Cardiff

CONSULTANT EDITOR FOR THE
REPUBLIC OF IRELAND

The Hon. Mr. Justice Kemay
M.A., LL.B: (N.U.L.), HON. LL.D. (DUBLIN)

Judge of the Supreme Court of the
Republie of Ireland

BB

PROFESSIONAL BOOKS LIMITED
Reprint 1983



Published in 1978 by
Professional Books Limited
Milton Trading Estate, Abingdon, Oxon.
Typeset by Inforum Ltd., Portsmouth
and printed in Great Britain by
Billing & Sons Ltd., Guildford

1SBN: 0 903486 45 8

REPRINT
1983

(C]

J.C.W. WYLIE
1978



IRISH CONVEYANCING LAW



Also by the author:
IRISH LAND LAW (1975), SUPP. (1980)

To Nicholas



PREFACE

In the Preface to Irish Land Law (1975), | expressed the view, some-
what rashly, perhaps, that that book should be regarded as a begin-
ning only and that a comprehensive book on conveyancing law was
needed. The Incorporated Law Society of Ireland evidently took the
same view, and this book is the result. It was commissioned by the
Society in 1976 and, like Irish Land Law, has been sponsored by the
Arthur Cox Foundation, whose chairman, Mr. Justice Kenny, again
very kindly agreed to act as Consultant Editor for the law of the Repu-
blic of Ireland.
~ The general aims of this book are the same as those which were
expressed in the preface to Irish Land Law. Like the earlier book, it
covers the law of both the Republic of Ireland and Northern Ireland.
Thus, though integrated treatment of the law in both jurisdictions has
been possible for the most part, there have been occasions when separ-
ate treatment has been necessary. This book has also been written for
both students and practitioners.

So far as [ am aware, this is the first textbook which seeks to provide
comprehensive coverage of Irish conveyancing law. Its timing is parti-
cularly propitious in view of recent developments in both parts of Ire-
land. In the Republic, the Law Society issued a new contract for sale
form, incorporating revised general conditions of sale, in 1976. At the
time of writing, this form is in the process of being amended slightly
and, when printed, will be known as the 1978 edition. However,
throughout this book reference is made to the 1976 edition, the sub-
stance of which is exactly the same, except for an amendment to condi-
tion 17(2). This amendment is indicated on the form which is
reproduced in Appendix A at the end of the text, and for its signifi-
cance readers are referred to paragraphs 7.026-7 and 7.041 in thé text.
The Law Society in Northern Ireland has also been revising its general
conditions of sale and the new edition is in the final stages of printing
at the time of writing. I am most grateful to both Societies for giving
me permission to reprint their new forms in Appendix A and, of
course, the new conditions of sale are discussed in detail throughout
the book. And for ease of cross-reference to the new conditions, I have
included in the preliminary pages a table of references to the condi-
tions in the text. There have also been important legislative develop-
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ments which have had, or will have, considerable effect on
conveyancing practice. Apart from the introduction of new taxes in
recent years to which conveyancers must have regard, 1976 saw the
enactment in the Republic of the Family Home Protection Act and the
Local Government (Planning and Development) Act, both of which
have required urgent reconsideration of day-to-day practice. In North-
ern Ireland, the Land Registration Act (N.I.), 1970, came finally into
force on October 1st, 1977, along with the new Rules made under it.
Important changes were also introduced by the Solicitors (N.I.)
Order, 1976. All these matters are considered in detail in the text.

Perhaps a few more words may be said about the contents of this
book. First, it has been written very much as a companion volume to
Irish Land Law and this has had several consequences. One is that
every effort has been made to avoid unnecessary duplication. Readers
must bear this in mind, for it explains why a fuller discussion of certain
topics is not to be found in this book. Where this occurs, the reason is
usually that such discussion will be found in Irish Land Law and an
appropriate cross-reference has been inserted instead. This has, of
course, enabled me to make a considerable reduction in the size of the
text, a matter which is so important in these days of escalating printing
and publishing costs. It should also be mentioned that I have resisted
the temptation to use this book as a method of updating frish Land
Law, for that will be done by a supplement which is being planned for
the near future. Indeed, the intention is that in future years both books
will be kept up-to-date by regular supplements. For this reason, the
projected landlord and tenant legislation in the Republic, to which
attention is drawn in several places in this book, will be dealt with in
more detail in a supplement to Irish Land Law.

The absence of any “rival” has, of course, meant that I have had to
concentrate on stating the law as it is. However, I hope that I have not
failed to point out areas where reform is necessary and to draw atten-
tion to those areas of conveyancing law and practice which seem to
excite so much public comment nowadays. But the book remains pri-
marily a text written by a lawyer for lawyers.

Many people have given me assistance in the writing of this book,
but three in particular must have a special mention. First, its writing
has resulted in continuation of the most happy working relationship
between Mr. Justice Kenny and myself which began several years ago
when Irish Land Law was being planned. Once again he has acted as
Consultant Editor for the law of the Republic of Ireland and he has
also agreed again to accept joint responsibility for statements of that
law. He has read the entire text and made numerous amendments and
additions which I have been only too happy to accept. He was also pri-
marily responsible for the writing of chapter 8. His invaluable contri-
butions to the project have been made when other calls on his time



Preface vii

have been most pressing and I am most grateful for all his efforts, as I
am for the very kind hospitality he and his family provided during
trips to Dublin.

Mr. John F. Buckley, Solicitor and Member of the Council of the
Incorporated Law Society of Ireland, has also seen the entire text and
has provided much counsel and advice on law and practice in the Repu-
blic. He has also assumed the burden of organising consultations with
other solicitors, distributing parts of the text to others for comment
and collating replies, tasks which he has had to fit in along with his
very busy practice and work on committees of the LLaw Society. The
interest in the project which he has shown, and his encouragement,
have been most welcome, as has been the hospitality he and his family
have provided in Dublin on numerous occasions in recent years. Mr.
Jack Pinkerton, Solicitor and former President of the Incorporated
Law Society of Northern Ireland, has provided me with much useful
information about practice in Northern Ireland and has commented
on several parts of the text. In recording my special thanks to Messrs.
Buckley and Pinkerton, I must emphasise that neither of them should
. be held in any way responsible for the text of the book. Nor should var-
ious other bodies or persons who have commented on particular sec-
tions of the text or provided information. So far as the Republic is
concerned, I am particularly grateful for the comments and advice of
the following Dublin solicitors: Messrs. Eric Brunker, Patrick V.
Fagan, Ernest B. Farrell, Garrett P. Gill and Rory O’Donnell. I would
also like to thank Mr. James J. lvers, Director-General of the Law
Society, and his staff for their co-operation and Mr. Colum Gavan
Duffy, the Society’s librarian, for help in relation to research material.
In Northern Ireland, various members of the Law Society’s Conveyan-
cing and the Law of Property Committee commented on parts of the
text and the Society’s Assistant Secretary, Mr. H. Wynn Evans, pro-
vided much useful information and dealt with numerous queries. [ am
also grateful for the help of the following: Mr,Bill Leitch, Solicitor, for-
mer First Parliamentary Draftsman of Northern Ireland and now
Law Reform Consultant; Ms. Liz Madill, Law Librarian in the
Queen’s University of Belfast; Mr. W. Bowden of the Registry of
Deeds for Northern Ireland; Mr. Brian McAleenan, Solicitor.

Finally, special mention must be made of my mother who has been
responsible for the typing of various drafts of the manuscript and my
wife who has helped with preparation of the tables and index. The
publishers and printers must also be thanked for their efforts in recent
months.

Every effort has been made to state the law as on January Ist, 1978.

University College, Cardiff J.C.W. Wylie

February, 1978
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I think that elementary justice requires that I should state that the
entire of the first draft of this book (except that of chapter 8) was writ-
ten by Mr. Wylie who has also, without any assistance from me, pre-
pared the index to the book and (most tedious and time consuming
work) the table of cases and other tables.

Until I read the first draft I did not realise how much conveyancing
law is to be found in the nominate Irish Reports and Mr. Wylie’s great
industry has enabled him to give numerous references to early Irish
cases which are never cited in Court.

Ours has, indeed, been a very happy partnership.

Conveyancing law is not taught in any of the university law schools
in the Republic of Ireland though there are courses in the subject in
King’s Inns and in the Incorporated Law Society. One of the excuses
frequently offered for this omission is the absence of a suitable text
book. That excuse has now been removed and I hope that in the near
future conveyancing law will become an optional subject in the four
university law schools in the Republic of Ireland.

I have not been in practice as a conveyancer since February 1961
and I know that the practice in that field changes rapidly. In 1961,
when I was appointed to the High Court, the sale of flats was
unknown. If there are any errors in relation to current practice in the
Republic, I am solely responsible.

JOHN KENNY
The Supreme Court
Dublin
February, 1978



THE ARTHUR COX FOUNDATION

Arthur Cox, classical scholar, senator and former President of the
Incorporated Law Society of Ireland, was associated both as director
of and solicitor to many industries which have become great enter-
prises. He was a specialist in company law and conveyancing and was
Chairman of the Company Law Reform Committee. He made many
outstanding contributions to our community. When he decided to
retire from practice, a number of his clients, professional colleagues
and other friends thought that the most appropriate tribute to him
would be a fund to help the publication of legal textbooks. The market
in Ireland for these is so small that very few of them have been written
~ and their absence is a severe handicap to lawyers and law students.
There was a generous response to our appeal.

After his retirement he was ordained a priest and went to Zambia to
do missionary work. He died there as a result of a motor car accident.

He often spoke to me about the importance of having textbooks on
Irish law and their vital role in the education of students in the practice
of the law. As Mr. Wylie and I had co-operated in the writing of Irish
Land Law and as our relationship was such a happy one, I was glad to
accept his invitation to act as Consultant Editor for this book. The
Trustees of the Foundation (Mr. C. Russell Murphy F.C.A ., the Incor-
porated Law Society and I) are glad to have been able to sponsor the
publication of this book.

' JOHN KENNY
The Supreme Court
Dublin
May, 1978
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