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The Political Economy of
Noncompliance

The Political Economy of Noncompliance explains why states fail to comply with
international law.

Over the last sixty years, states have signed treaties, established international
courts and other supranational institutions to achieve the benefits of international
cooperation. Nowhere has this been more successful than in the European Union.
European integration has produced one of the most intensely legalized regimes
in the world. Yet, even in the European Union, states often fail to comply
with the law. This book explores the sources of and reasons for noncompliance,
and assesses why noncompliance varies across the Member States by looking
at the domestic politics of complying with international law. The author uses
examples from the history of economic integration in the EU in three countries
and two different policy areas to demonstrate these mechanisms at work.

The Political Economy of Noncompliance will be of interest to students and
scholars of European politics, international relations and political economy.

Scott Nicholas Siegel is Assistant Professor of Political Science in the
Department of National Security Affairs at the Naval Postgraduate School in
Monterey, CA.
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Preface

This book examines the two-level game that governments must play when
attempting to comply with international law. In a thoroughly globalized world,
governments face serious tradeoffs. On the one hand, states participate in an
international community. They cooperate with each other to solve major interna-
tional problems, whether transnational terrorism, climate change or human traf-
ficking. On the other hand, national leaders in modern democracies should be
fulfilling the wishes and demands of a majority of voters. The tensions between
complying with a country’s international legal obligations and satisfying the will
of a majority of its citizens are growing in number and in severity. Short of rene-
gotiating international rules, governments have two choices before them. They
can choose not to comply with their agreements and risk punishment by other
members of the international community. Or they can choose to comply with an
international rule and realize the benefits of cooperation, but then risk domestic
backlash.

The debate over the role of international law and institutions in modern democ-
racies has reached a particularly heightened stage in the European Union. Over
sixty years of integration, EU rules and regulations play a significant role in the
daily lives of its citizens. But even within a regime as legalized and integrated as
the European Union, noncompliance occurs frequently. Whether the content of
pasta or the size of budget deficits, EU law stands over the actions and policies
of its Member States. Citizens and groups both within and outside the country
stand ready to monitor compliance. Some groups push their governments to
comply in order to make them better off. Others pull their governments away
from complying to avoid significant harm. Most of the gains generating by
compliance are significant, but spread across national society and over the long-
term. In contrast, the costs of complying are usually concentrated among a small
number of groups. These groups then mobilize to influence their governments
and reach the European Court of Justice in Luxembourg. In most cases, if the
ECJ’s decision in the case is against the Member State, the Member State chooses
to comply. The government has shown a proper amount of deference to domestic
interests, but does not want to risk the losses that future cooperation would bring.
But when no further cooperation appears on the horizon or the costs are high and
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shared by large groups in society, Member State governments will refuse to
comply.

The interaction of different levels of politics produces four different types of
compliance behavior. State behavior varies from complete compliance and swift
change to the status quo to outright refusal. To show these different types of
behavior, five cases of noncompliance with EU law are presented. Two cases
relate to the free movement of goods in the EU in traditional national industries
in Germany and France. Two other cases explore noncompliance in the sensitive
areas of subsidies to domestic industries. While the German government
attempted to maintain a key element of Modell Deutschland, the British govern-
ment violated EU law in order to save its last domestic auto manufacturer. Even
in these key areas of national interest, these governments chose to comply. But
not all legal regimes in the EU are created equal. In the case of European
Monetary Union, noncompliance was almost inevitable. Although eurozone
members made significant strides in meeting the criteria for membership, viola-
tions of the rules governing membership occurred frequently. If noncompliance
with EMU is placed within the framework of a collective action problem,
we could see that the crisis that engulfed the eurozone in 2009 and 2010 was
somewhat easy to predict.

This book’s topic contributes to the growing debate over the legitimacy of
international law in modern democracies. National governments must carefully
navigate the ship of state between the threats of punishment and retaliation for
not complying with their legal obligations and being held to account for ignoring
the will of a democratic majority. Opposition does not just come from the elector-
ate. Constitutional courts, political interest groups and ideological organizations
also raise strong objections to the role of international law in domestic govern-
ance. In contrast, there are groups across both the developed and the developing
world that see international law and compliance with it as a force for good in the
world. When domestic governing institutions are insufficient or pursuing objec-
tively harmful policies, international law can work to change the behavior of
national leaders. Basically, just as national governments are facing a tradeoff
between complying or not complying with international law, governments and
citizens must decide between increasing output or input types of legitimacy. Do
citizens want to inhibit the performance of international institutions by increasing
their democratic accountability? Or do they wish to sacrifice democratic account-
ability in favor of more effective ways of solving international problems? This
book makes a modest attempt at outlining the nature of that debate. Yet the results
of that debate will ultimately be a function of politics, which should be a point of
departure for additional research related to compliance with international law.

This book originated out of a dissertation written at Cornell University.
There I received the strong support of Peter Katzenstein, Jonas Pontusson,
Sidney Tarrow and Christopher Way. Residency and resources at the
Wissenschaftszentrum Berlin enabled me to carry out important archival research
and exchange my ideas with leading scholars in the field. In particular, I would
like to thank Michael Ziirn and everyone in the Department of Transnational
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Conflicts and International Institutions for hosting me on multiple occasions.
Both technological and travel support awarded to me by the Naval Postgraduate
School’s Research Initiation Program and other financial sources at NPS is also
greatly appreciated. Lieve Cuypers generously satisfied my sometimes urgent
requests for obscure data.

I would especially like to direct my gratitude towards my colleagues, friends
and family who have been so patient and understanding throughout the past few
years as this project moved from inception to completion. The friendships
I forged at Cornell proved to be as enduring as expected, despite long gaps in time
and space. Devashree Gupta, Stephen Watts and Andrew Phillips were always
there to share mutual frustrations and joys. Jeff Knopf and Robert Weiner are
wonderful colleagues and friends who kept my spirits up through pleasant lunch
conversations and during the long commutes. My friends in Berlin, especially
Martin Binder, made sure I lived a life that was properly balanced between work
and play. My parents and siblings, Charles and Barbara and Mark and Crystal,
supported me through difficult stretches, even if they did not always understand
why the process seemed to be dragging on without end. Finally, I wish to dedicate
this book to my partner in life and love, F. Landon Clark. The completion of this
project would not have been possible without his strong words of encouragement
and acts of deep caring. It is to him I dedicate this book.
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1 Introduction

In January 2008, leaders of the 27 Member States of the European Union
gathered in Berlin to mark the 50th anniversary of the Treaty of Rome. The
celebration included exhibits, music concerts and speeches and closed with a
fireworks display in front of the Brandenburg Gate. Although the celebration was
in Berlin, because Germany was holding the EU presidency at the time, a more
appropriate location could not have been chosen. Emerging from the ashes of
destruction, Germany, together with France and four other countries, forged the
Rome Treaty to secure a European peace that would be sustained for future
generations. Integrating Germany into a European institutional framework
ensured it could never threaten its neighbors again. And, therefore, many believed
Europe would never be plunged back into war, avoiding the repeat of the deaths
of millions. As such, the Treaty of Rome, or the EC Treaty, accomplished a key
European diplomatic and geostrategic goal.

By setting the foundation stone for future cooperation, the Treaty of Rome
is a remarkable historical achievement for all of Europe. The European Union
today represents a degree of international economic and political cooperation
unprecedented in world history. With some exceptions, most think that the EU
represents a great victory for all of its citizens. But the anniversary celebration,
justifiably, ignores all of the moments in which progress was stopped and those
who opposed it. Among the first failures was the rejection of the European
Defense Community by the French Parliament in 1954. Then General Charles de
Gaulle’s opposition to more supranational power for the EC led to the “empty
chair” crisis in 1965. The United Kingdom’s application to join was rejected
twice. The Maastricht Treaty was rejected in a Danish referendum in 1992 and
barely passed in France. Finally, despite widespread optimism among political
elites, the Constitution failed in Holland and France in 2005. The Irish electorate
rejected its successor, the Treaty of Lisbon, until a second referendum approved
it in 2009.

Opposition to European integration has not just come at important historical
moments. It also occurs through the frequent practice of attempting to enforce the
EC Treaty and other types of EU law. The Commission, as the guardian of the
Treaties, is charged with ensuring that the Member States and their citizens are
adhering to EU law. The instances that it discovers when a Member State violates
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Figure 1.1 Cross-national distribution of EU legal violations.
Source: European Commission Annual Reports.

EU law serve as small illustrations of opposition or reluctance of a government
to integrate fully. Despite the large collective gains European integration has
produced, some countries choose to maintain the status quo more often and as
long as they can more than others.

Figure 1.1 shows the cross-national variation in violations of EU law
the Member States have committed just in the area of the EC Treaty and
regulations based on it. Some of the most supportive members of the European
project have violated the EC Treaty more than others that have been more
skeptical. The single dot in the shaded box area represents the median number of
infringements committed each year. The shaded areas surrounding the dot show
the range of violations committed each year that fall within the range of the 25th
and 75th percentile. The whiskers at each end encase the number of violations
that occur each year that are within one quartile of this range. Marks outside the
boxed areas represent the minimum and maximum number of violations commit-
ted in this time period.

For example, even though both Italy and Greece receive a substantial amount
of funds from the EU to develop their poorer regions, they commit the largest
number of violations. In contrast, despite a strong antipathy to supranational
authority, the United Kingdom appears to comply more often than some of the
EU’s strongest supporters, such as Germany or France. In addition, some coun-
tries choose to delay complying with a suspected violation more than others.
If the Commission discovers or confirms that a violation has taken place and the
national government either does not reply or alter its behavior within the allotted
time, the infringement case is referred to the European Court of Justice. Some
countries are willing to risk an adverse ruling more than others (see Figure 1.2).
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Total number of violations and ECJ decisions 1978-2002
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Figure 1.2 EU legal violations and ECJ decisions.
Source: European Commission Annual Reports.

The aim of this book is to provide a powerful but elegant model of noncompli-
ance to account for why violations of EU law occur and why some violations
escalate and are decided by the ECJ. Thus, noncompliance not only varies among
the Member States of the EU, but with how governments choose to handle viola-
tions of EU law when they do occur.

More generally, these violations also show that political opposition to European
integration has always existed and continues to grow. When national leaders
wished, they withheld their support for more integration. When allowed,
European voters expressed their disapproval at the ballot box. However, these
moments are rare. Instead, most opposition to the policies of the European Union
takes place through cases of noncompliance with EU law. By studying noncom-
pliance and opposition to the process of European integration, this book sheds
more light on the losers associated with European integration compared to the
almost exclusive focus on the winners to this point.

The argument in brief

Despite the EU being one the most legalized regimes in the world, noncompli-
ance occurs often. Although the European Commission and Court of Justice
can punish states and individuals for noncompliance, violations still happen
frequently. And there is a great amount of variation when they do. The
number of violations committed varies across time and country. Some cases
of noncompliance are settled sooner than others. Many suspected infringements
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are dismissed once Commission and national officials discuss them. On other
occasions, albeit rare ones, a Member State is punished in the form of economic
sanctions. This rich amount of diverse political behavior calls for an explanation
that is comprehensive but yet parsimonious. This book aims to account for much
of this variation by providing a simple but rigorous theory for why noncompli-
ance occurs and why some legal violations are settled sooner than others.

What are the sources of noncompliance? Why does noncompliance vary across
the Member States and over time? These questions are answered by looking at
the domestic politics of international law. States face numerous countervailing
political pressures when trying to comply with law beyond the nation state. On
one side, international institutions, courts and even other regime members
will call for a country to abide by its legal commitments. On the other side stand
interest groups or other actors at the domestic level who demand their national
governments not to comply in order to protect some economic or political
advantage. Like many other issues in international politics, the situation resem-
bles a two-level game.! How national governments react to these counteracting
pressures is the subject of this book.

Drawing on basic theories of collective action, I argue that compliance with
international law is a public good for a country. Hypothetically, every country that
belongs to an international regime benefits when each member of the regime fulfills
its international legal obligations. Governments comply with international law for
several reasons. First, states did not construct these agreements unless they achieve
some material or social gain for their members. By complying with them, they
secure these gains. Second, if there is a likelihood of more cooperation in the future,
governments will comply even though they may suffer some short-term losses in
exchange for long-term gains. Third, a state can begin to enjoy the benefits to its
general reputation such that other states will want to cooperate with it in the future
if it is perceived as having a good reputation as a strong “team player.”

Whether these benefits are actually realized depends on the type of public good
and how it is produced. There are always dangers of free riding and thus the
under- or even non-provision of the public good. Free riding is mostly likely
to happen when the public good is nonrival and nonexclusive. It is considered
nonrival if one member’s consumption does not affect another’s. It is nonexclu-
sive when one or more members cannot be excluded from enjoying the public
good without bearing high costs. Problems of coordination build up if the
regime’s members are of different sizes or have different levels of interest in
the production of the public good. Unless a large member can produce enough of
the public good that every member will enjoy, there is significant chance that
too little of the public good will be provided, or none at all. Thus, members of
international regimes create institutions to monitor agreements and to ensure that
violators are punished. Only when the costs of cheating exceed its benefits will
states choose to comply.

International organizations must secure a certain level of compliance in order for
the public good to be produced. Thus, they are awarded the powers of sanctioning
possible offenders (Axelrod and Keohane 1985, Downs et al. 1996, Olson 1965,
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Underdal 1998). They also can provide incentives for states to comply through
financial or technical assistance. Whether carrots or sticks are used to secure
compliance summarizes the basic difference between the enforcement and manage-
ment schools of compliance (Chayes ef al. 1998, Young 1992). While monitoring
and punishment are used to increase the costs of cheating, technical and financial
assistance are used to help a country realize the benefit of cooperation.

There is a long debate over which method is most effective to secure compli-
ance. Tallberg (2002) argues compliance is most likely to happen when the tools
of both schools are used. But neither school examines why one method works in
some circumstances and not in others. Whether a stick or a carrot works to secure
compliance depends on the source of a government’s calculus to comply. When
a government will shirk its international legal responsibilities and when it will
surrender to the wishes of its domestic constituents depends on how it weighs the
costs and benefits based on factors at home. When a state achieves the goals
of cooperation, those benefits usually benefit the entire country, but the costs of
complying are concentrated among a small group of people. More importantly,
the origins of noncompliance remain uninvestigated. For example, if we consider
a ban on the use of chemical weapons on the battlefield or in general, national
militaries as well as citizens will benefit if they are not used. However, the
industries that produce and sell these weapons will suffer from a decline in
demand for their products. These firms are then rationally motivated to ask their
governments either to cheat or to shirk their international legal responsibilities.

Because the costs of compliance are usually concentrated, those groups
opposed to compliance will pressure their governments to refrain from changing
the status quo. They are usually the first ones to discover what the effects of
compliance will be. They have strong incentives to monitor EU legislation to see
how it will affect them. A Member State’s regulations may not just be discrimi-
nating against the import of goods from another Member State. They are also
protecting native industries or firms from European competition. As a result,
those opposed to compliance become immediately aware of what state practices
do not meet their country’s legal obligations because they benefit the most from
noncompliance.

Those groups who oppose compliance will form associations and lobby their
governments to reject changes to the status quo demanded by international
institutions or other regime members. They organize opposition by publicizing
their disputes with their national governments. These groups stage rallies and
generate sympathy from the surrounding public. They frame their arguments with
national and European officials by characterizing their disputes as a struggle
between national autonomy or sovereignty and the arbitrary actions of unelected,
remote and, sometimes, illegitimate international institutions. While their true
motivations lie in protecting their own self-interests, blaming international
institutions for demanding undesired change often generates sympathy, such as
when the IMF imposed austerity measures during the Asian financial crisis of the
1990s. They also can threaten to hold their nationally elected legislators to
account by working for their defeat in future elections.



