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field as a whole through a particular themaric, conceptual or
philosophical lens, or who looks at a particular theme in the context
of the overall body of law in the field. The Academy also publishes
each year a volume of collected essays with a specific theme in each
of the two fields.



Notes on Contributors

Philip Alston is Professor of Law at New York University Law School and Faculty
Director of its Center for Human Rights and Global Justice. He has been Editor-
in-Chief of the European Journal of International Law since 1997 and is Vice-President
of the European Society of International Law. He chaired the UN Committee on
Economic, Social, and Cultural Rights from 1991 to 1998 and prior to that was the
Committee’s Rapporteur from its inception in 1987 until 1990. He is currently Special
Advisor to the UN High Commissioner for Human Rights on the Millennium
Development Goals, Chairman of the Board of the NY-based Center for Economic
and Social Rights and an External Professor at the European University Institute in
Florence.

Olivier De Schutter (LL.M., Harvard, 1991; Ph.D., UCL, 1998) is professor of
international and European human rights at the University of Louvain (Belgium).
He is the director of the CIEDHU Seminar for advanced research in the field of
comparative and international human rights at the International Institute of Human
Rights (Strasbourg). He is the coordinator of the EU Network of independent
experts on fundamental rights, set up in September 2002 by the European Com-
mission upon the request of the European Parliament to monitor the Charter of
Fundamental Rights of the EU in the European Union and its Member States.

He has acted regularly since 1995 as an expert for the Council of Europe and for the
European Union.

Juanita Elias is a Lecturer in International Relations at Manchester University. She
has research interests in gender and globalization and multinational corporations.
She is author of Fashioning Inequality: The MNC and Gendered Employment in a
Globalising World (2004).

Francois Gianviti has been Director of the Legal Department of the International
Monetary Fund since 1986 and its General Counsel since 1987. He studied at the
Sorbonne, the Paris School of Law, and New York University School of Law. He was
awarded a doctorat d’Etat en droit in 1967, was Lauréat de la Faculté de droit de Paris
and Lauréat du concours général des Facultés de droit. From 1967 to 1969, he was
Lecturer in Law, first at the Nancy School of Law, and subsequently at the Caen
School of Law. In 1968, he was admitted to the Paris Bar. In 1969, he obtained the
Agrégation de droit privé et science criminelle of French universities and was appointed
Professor of Law at the University of Besangon. From 1970 to 1974, he was seconded
to the IMF Legal Department as Counsellor, and later as Senior Counsellor. In 1974
he became Professor of Law at the University of Paris XII, and was Dean from 1979



viii Notes on Contributors

to 1985. He is a member of the Monetary Committee of the International Law
Association and has been awarded a Chevalier des Palmes Académiques (France) and
a Chevalier dans ['Ordre National du Mérite (France).

Menno T. Kamminga is Professor of International Law at Maastricht University and
Co-Director of the Maastricht Centre for Human Rights. He is a former legal adviser
of Amnesty International, former member of Amnesty International’s International
Executive Committee, member of the Editorial Board of the Netherlands Interna-
tional Law Review, and Co-Rapporteur of the International Law Association’s
Committee on International Human Rights Law and Practice. He is the author
of Inter-State Accountability for Violations of Human Rights (1992) and co-editor
with S. Zia-Zarifi of Liability of Multinational Corporations under International
Law (2000).

Muria Kruger received her J.D. degree from the University of Minnesota Law
School in 2001, graduating magna cum laude. She is a Legal Associate at Heins, Mills
and Olson in Minneapolis and has written on a range of human rights issues
especially in relation to business and human rights and the work of the UN Sub-
Commission on the Promotion and Protection of Human Rights.

August Reinisch is Professor of International and European Law at the University of
Vienna. He also teaches at the Bologna Center/SAIS of Johns Hopkins University and
at Bocconi University, Milan. He holds masters degrees in philosophy (1990) and
in law (1988) as well as a doctorate in law (1991) from the University of Vienna and an
LL.M. (1989) from NYU. He currently serves as arbitrator on the In Rem Restitution
Panel established pursuant to the Austrian General Settlement Fund Law 2001, as
a member of the International Law Association’s Committee on Accountability of
[nternational Organisations, and as an expert adviser on international and European
law issues in litigation and arbitration. His recent publications include: International
Organizations before National Courts (2000), ‘Developing a Human Rights and
Humanitarian Law Accountability of the UN Security Council for the Imposition
of Economic Sanctions’, 95 American Journal of International Law (2001), 851;
‘Governance without Accountability’, 44 German Yearbook of International Law
(2001), 270; and ‘Selecting the Appropriate Forum for Investment Disputes’, in
UNCTAD (ed.), Handbook on Dispute Settlement (2003).

Mary Rumsey is the Foreign, Comparative and International Law Librarian at the
University of Minnesota Law Library. She received her B.A. degree in Philosophy
and Political Science from the University of Wisconsin, Phi Beta Kappa, and her
law degree from the University of Chicago. In 1998, she received a masters degree
in library and information science from Dominican University. With David
Weissbrodt and Marci Hoffman, she has published a comprehensive bibliography
on international human rights research. Rumsey has also published several other



Notes on Contributors ix

articles and book chapters on legal research, and teaches a seminar on international
and foreign legal research at the University of Minnesota Law School.

Ralph G. Steinhardt is Arthur Selwyn Miller Research Professor of Law
and International Relations at George Washington University Law School, in
Washington, D.C. He is also the co-founder and director of the Programme in
International Human Rights Law, at Oxford University. Professor Steinharde has
been active in the domestic litigation of international human rights norms, having
represented various human rights organizations, as well as individual human rights
victims, before all levels of the federal judiciary, including the U.S. Supreme Court.
He is also the founding Chairman of the Board of Directors of the Center for Justice
and Accountability, an and-impunity NGO created by Amnesty International and
based in San Francisco. His most recent publications include International Civil
Litigation: Cases and Materials on the Rise of Intermestic Law (2002), The Alien Tort
Claims Act (with D’Amato, 1999), and a variety of articles on the relationship
berween international law and domestic law.

Celia Wells has held the post of Professor of Law at Cardiff University since 1995.
Her research has mainly focused on criminal law, in particular the criminal liability
of corporations (Corporations and Criminal Responsibility, 2nd ed., 2001). With
Nicola Lacey and Oliver Quick, she is co-author of Reconstructing Criminal Law
(3rd ed., 2003), a student text adopting an explicitly feminist perspective. She has
also published a number of articles in medical law on topics such as maternal-fetal
relations and court-ordered cesareans. In 2001 she held the Pricewaterhouse
Coopers Legal Visiting Chair in Women and Law at the University of Sydney. She is
joint editor of Legal Studies, the Journal of the Society of Legal Scholars, and is a
member of the Cardiff University ESRC Centre for Business Relationships,
Accountability, Sustainability and Society.

David Weissbrodt has taught at the University of Minnesota Law School since
1975 and is now the Fredrikson & Byron Professor of Law. He teaches International
Human Rights Law and other subjects. Weissbrodt has authored a dozen books and
more than 120 articles. Weissbrodt helped to establish and continues to work with
several organizations including the Center for Victims of Torture, the International
Human Rights Internship Program, Minnesota Advocates for Human Rights, and
University of Minnesota Human Rights Center. Weissbrodt has served two terms
(1996-2004) as a member of the U.N. Sub-Commission on the Promotion and
Protection of Human Rights and has also been a member of its Working Group on
the Working Methods and Activities of Transnational Corporations. In August
2000 Professor Weissbrodt was named the U.N. Special Rapporteur on the rights of
non-citizens. In 2001-02 he served as Chairperson of the Sub-Commission.



Contents

Notes on Contributors

Part One: Introduction

1. The ‘Not-a-Cat’ Syndrome:
Can the International Human Rights Regime
Accommodate Non-State Actors?

Philip Alston

2. The Changing International Legal
Framework for Dealing with Non-State Actors
August Reinisch

Part Two: Non-Governmental Organizations and
International Organizations as Non-State Actors

3. The Evolving Status of NGOs under
International Law: A Threat to the Inter-State System?

Menno T. Kamminga

4. Economic, Social, and Cultural Human Rights and
the International Monetary Fund
Frangois Gianviti

Part Three: Corporations
5. Catching the Conscience of the King:

Corporate Players on the International Stage

Celia Wells and Juanita Elias

vii

37

93

113

141



vi

Contents

. Corporate Responsibility and the International

Law of Human Rights: The New Lex Mercatoria
Ralph G. Steinhardt

The Accountability of Multinationals for
Human Rights Violations in European Law
Olivier De Schutter

. Human Rights Responsibilities of Businesses

as Non-State Actors
David Weissbrodt and Muria Kruger

Bibliography
Mary Rumsey

Index

177

227

315

351

369



Part One

Introduction






1

The ‘Not-a-Cat’ Syndrome: Can the
International Human Rights Regime
Accommodate Non-State Actors?

PHILIP ALSTON*

1. THE ‘NOT-A-CAT SYNDROME

When one of my daughters was eighteen months old she defily transcended her
linguistic limitations by describing a rabbit, a mouse, or a kangaroo as a ‘not-a-cat’.'
In the arenas of international law and human rights an almost identical technique is
pervasive. Civil society actors are described as non-governmental organizations.
Terrorist groups or others threatening the state’s monopoly of power are delicately
referred to as non-state actors. But so too are transnational corporations and
multinational banks, despite their somewhat more benign influence. International
institutions, including those which wield immense influence while disavowing all
pretensions to exercise authority per se, such as the International Monetary Fund
(IMF) and the World Bank, are classified either as non-state entities or as non-state
acrors.

Apart from its ability to obfuscate almost any debate, this insistence upon defining
all actors in terms of what they are not combines impeccable purism in terms of
traditional international legal analysis with an unparalleled capacity to marginalize a
significant part of the international human rights regime from the most vital chal-
lenges confronting global governance at the dawn of the twenty-first century. In
essence, these negative, euphemistic terms do not stem from language inadequacies
but instead have been intentionally adopted in order to reinforce the assumption
that the state is not only the central actor, but also the indispensable and pivoral
one around which all other entities revolve. Accordingly, for the purposes of

* Thanks to Nehal Bhuta for his excellent research assistance in the preparation of this Chaper.

! This description of the not-a-cat syndrome draws on Philip Alston, ‘The “Not-a-cat” Syndrome:
Re-thinking Human Rights Law to Meet the Needs of the Twenty-first Century’, in Progressive
Governance for the XXI Century (Florence, European University Institute and New York University School
of Law, 2000) 128.
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international legal discourse—the language of human rights—those other entities can
only be identified in terms of their relationship ro the state. Just like my daughter’s
rabbit, anything that is not a state, whether it be me, IBM, the IMF, Shell, Sendero
Luminoso, or Amnesty International, is conceprualized as a ‘not-a-state’.

It is thus neither accidental, nor perhaps surprising, that the United Nations has
an editorial rule which requires that the word ‘State” should always be capiralized
(i.e. that upper-case format be used).” Apart from recalling the insistence of religious
publications that god must always be acknowledged as God, this usage merely
encapsulates the assumptions of 1945. But the problem is that it also sets those
assumptions in stone at a time when that particular stone is competing with quite a
few others as the embodiment of power and even authority. It is revealing that no
matter how subversive of the legitimacy of a given state it might be, every human
rights document produced under the auspices of the United Nations requires its
author(s) to genuflect in this way before the altar of ‘State’ sovereignty every time
the word is mentioned. None of this is to suggest that the state is not important, let
alone to endorse the more extreme versions of the ‘state is dead’ thesis. It is simply to
underline the fact that the world is a much more poly-centric place than it was in
1945 and that she who sees the world essentially through the prism of the ‘State’ will
be seeing a rather distorted image as we enter the twenty-first century.

The thrust of this Chapter is that such a uni-dimensional or monochromatic way
of viewing the world is not only misleading, but also makes it much more difficult to
adapt the human rights regime in order to take adequarte account of the fundamental
changes that have occurred in recent years. The challenge that it lays down is one of
re-imagining, as the social scientists would put it, the nature of the human rights
regime and the relationships among the different actors within it. Lawyers, not being
noted for their willingness to depart from precedents, might prefer to see the task in
terms of re-interpreting existing concepts and procedures rather than re-imagining.
Either way, the nature of the challenges that lie ahead emerge clearly from
this volume.

Notwithstanding the questionable utility of the terminology, non-state actors are
looming ever larger on the horizons of international and human rights law. They are
a recognized category of partners for the European Union in development and
humanitarian activities,” they are the subject of a specialized law journal in the field

* Interestingly, the only UN document in which it is not capitalized is the UN Charter itself. That
document pays linguistic homage to ‘Members' rather than states per se.

* See Article 4 of the Cotonou Agreement of 2000 between the EU and the African, Caribbean, and
Pacific states which recognizes ‘the complementary role of and porential for contributions by non-Srate
actors to the development process’. It then provides that ‘non-State actors shall, where appropriate:

« be informed and involved in consultation on cooperation policies and strategies. . . and on the
political dialogue;

* be provided with financial resources . . . to support local development processes:

o be involved in the implementation of cooperation project and programmes. . .5

« be provided with capacity-building support in critical areas. ..
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of international law," a separate book series has been dedicated to them,” and
scholarly articles are emerging at a great rate.® Yet the membership of this group is
difficult to define and virtually open-ended. The resulting grab-bag of miscellaneous
players ranges from transnational corporations and small-time businesses and con-
tractors, through religious and labour groups, organized epistemic communities,
civil society more broadly, and international organizations, to terrorist bands and
armed resistance groups.”

Not much more than a decade ago the category of non-state actors remained all
but frozen out of the legal picture by international law doctrines and had received
only passing recognition even from scholars. While the case-law of the regional
human rights systems had begun to address some violations committed by private
actors, the resulting jurisprudence was neither systematic nor especially coherent.
At the international level, human rights groups, along with many governments,
treated the category with the utmost caution because they were extremely wary of
dignifying the nefarious activities of certain such actors by focusing specifically upon
them or by seeking to give even a few among them a place at the international table.
The result, somewhat ironically, was that groups classified by international law as
non-state actors (human rights NGOs) were lobbying strongly against the recognition
of other groups classified in the same way.

Today, however, at least a subset of non-state actors has suddenly become a force
to be reckoned with and one which demands to be factored into the overall equation

hetp://europa.ew.int/comm/development/body/cotonou/agreement/agr05_en.htm. See also Commun-
ication from the Commission to the Council, the European Parliament, and the Economic and Social
Committee of 7 November 2002: ‘Participation of non-state actors in EC development policy’ COM
(2002) 598 final, at http://europa.cu.int/scadplus/leg/en/lvb/r12009.hem.

Y Non-State Actors and International Law, published by Brill.

* See series entitled: Non-State Actors in International Law, Politics and Governance, published by
Ashgate.

© See e.g. ]. Oloka-Onyango ‘Reinforcing Marginalized Rights in an Age of Globalization: International
Mechanisms, Non-State Actors, and the Struggle for Peoples Rights in Africa’, 18 Am. U. Intl L. Rev.
(2003) 851; William A. Schabas, “Theorical and International Framework: Punishment of Non-State
Actors in Non-International Armed Conflict’, 26 Fordham Int'l L.J. (2003) 907; Richard A. Rinkema,
‘Environmental Agreements, Non-State Actors, and the Kyoto Protocol: A “Third Way” for International
Climate Action?, 24 U. Pa. J. Intl Econ. L. (2003) 729; Michael G. Heyman, ‘Asylum, Social Group
Membership and the Non-State Actor: The Challenge of Domestic Violence', 36 U. Mich. J.L. Ref. (2003)
767;: Norman G. Printer, Jr., ‘The Use of Force against Non-State Actors under International Law: An
Analysis of the U.S. Predaror Strike in Yemen', 8 UCLA J. Int1 L. & For. Aff (2003) 331; Daniel Wilsher,
"Non-State Actors And The Definition Of A Refugee In The United Kingdom: Protection, Accountabilicy
Or Culpability?’, 15 Intl . Ref: L. (2003) 68; Rachel Lord, "The liability of non-state actors for torture in
violation of international Humanitarian Law: an assessment of the jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia'. Melbourne J. Int'l L. (2003) 112.

7 For three systematic and wide-ranging surveys of the issues sce Andrew Clapham, Human Rights in
the Private Sphere (Oxford, Oxford University Press, 1993); Steven Ratner, ‘Corporations and Human
Rights: A Theory of Legal Responsibility’, 11 Yale L.]. (2001) 443; and International Council on Human
Rights, Beyond Voluntarism: Human Rights and the developing international legal obligations of companies
(2002).
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in a far more explicit and direct way than has been the case to date. As a result, the
international human rights regime's aspiration to ensure the accountability of all
major actors will be severely compromised in the years ahead if it does not succeed in
devising a considerably more effective framework than currently exists in order to
take adequate account of the roles played by some non-state actors. In practice, if not
in theory, too many of them currently escape the net cast by international human
rights norms and institutional arrangements.

For practical purposes, much of the focus of the international human rights regime
in the years ahead will be on transnational corporations and other large-scale business
entities, private voluntary groups such as churches, labour unions, and human rights
groups, and on international organizations including the United Nations itself, the
World Bank, the International Monetary Fund, and the World Trade Organization.
The purposes of this Chapter, apart from surveying the issues raised by the various
contributors to this volume, include putting the issue very briefly into some historical
perspective, examining more closely the issue of definition, and identifying the key
contexts in which non-state actors have risen to the fore in the past couple of decades.
The Chapter then explores the nature of, and the reasons for, the reluctance of
mainstream international law to accord a real place at the table to non-state actors.

2. THE RAPID EVOLUTION OF THE STATUS
OF NON-STATE ACTORS

In the early 1980s I was asked by one of the United Nartions’ specialized agencies to
write a consultancy study on legal aspects of the role of non-state actors in the field of
human rights. [ am ashamed to say that I was as keen to take on the job as I was
perplexed about the real meaning or utility of the assignment. Several then recent
developments seemed to suggest that my concern should be with armed opposition
groups, national liberation movements, and perhaps transnational corporations,
although the human rights dimensions of even those issues were, curiously in ret-
rospect, not especially obvious. In relation to the first group, the 1977 Additional
Protocol II to the Geneva Conventions had recently given status to certain types of
non-state forces involved in an armed conflict within the territory of a state.” In
relation to the second, the United Nations and other international organizations had
been making an effort, under pressure from the non-aligned group of developing
states, to take account in its own work of the role played by national liberation
movements in a number of key conflict areas, such as in Namibia, South Africa, and
Palestine.” In relation to the third, the United Nations had been engaged throughout

¥ For a critique see Antonio Cassese, [nternational Law (Oxford, Oxford University Press. 2001),
346-48.

Y See Malcolm Shaw, Inzernational Law (Sth ed., Cambridge, Cambridge University Press, 2003)
220-23.
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the late 1970s in drafting a code of conduct for transnational corporations.'® But
the bottom line was that the human rights framework remained somewhar distant
from these important forays into unknown territory, and the issues were largely
absent from the agendas of most international human rights groups. The reasons
were not difficult to see: humanitarian and human rights norms were considered
separate; national liberation movements were strong on the right to self-determination
but not overly concerned with many other rights; and the focus on transnationals had
more to do with the New International Economic Order and the sovereignty of host
states than with the human rights of workers or anyone else.

But in the space of only a couple of decades, all this has changed. Human rights
and humanitarian law have moved much closer together, as the statute of the
International Criminal Court attests and the jurisprudence of the International
Criminal Tribunals for the former Yugoslavia and for Rwanda illustrate. National
liberation movements have either gone into the business of government (as in
Namibia, Zimbabwe, South Africa, and East Timor) or been pushed towards outlaw
status as terrorist groups. The right to self-determination is now a struggle that is
expected to be foughrt at the ballot box rather than through guerilla warfare in the
jungles or urban areas.'' And consumer movements and human rights groups have
reignited international concern about the activities of transnational corporations by
successfully focusing public opinion on labour, environmental, and human rights
abuses in which those corporations are increasingly seen to be involved.

Perhaps most importantly, in the aftermath of the Cold War and the triumph of
liberal economic systems, private actors are being asked to undertake a wide range of
functions and responsibilities which it had previously been unimaginable to entrust
to them.

3. SOME CASE STUDIES TO ILLUSTRATE THE
REAL-WORLD CHALLENGES

Using a term such as non-state actors risks transforming the analysis of very concrete
issues into a purely academic exercise, detached from the sometimes harsh realities
and often very practical dilemmas that arise. In order to avoid such a sanitizing
effect, it will be instructive if we bear in mind some case studies which illustrate the
ways in which non-state actor-related issues have arisen in international human

" For the text of the draft code, work on which was effectively, but not formally, abandoned in 1983
under pressure from the Reagan Administration, see Draft United Nations Code of Conduct on
Transnational Corporations, UN doc. E/1983/17/Rev.1 (1983). For a review of this process and its
aftermath see Peter Muchlinski, ‘Attempts To Extend the Accountability of Transnational Corporations:
The Role of UNCTAD', in Menno T. Kamminga and Saman Zia-Zarifi (eds.), Liability of Multinational
Corporations under International Law (2000) 97.

"' See generally Philip Alston, ‘Peoples’ Rights: Their Rise and Fall' in P. Alston (ed.). Peoples’ Rights
(Oxtord. Oxford University Press, 2001) 259, at 270-73.



