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THE CONSTITUTION OF AUSTRALIA

Consistently with the aims of the seties, the book canvasses the Australian
constitutional system in a way that explains its form and operation, pro-
vides a critical evaluation of it and conveys a sense of the contemporary
national debate. The chapters deal with the foundations of Australian
constitutionalism, its history from the time of European settlement, the
nature of the Australian Constitutions, the framework for judicial review,
the legislative, executive and judicial branches of government, federal-
ism and multi-level government and rights protection. Running through
all chapters is the story of the gradual evolution of Australian consti-
tutionalism within the lean but almost unchanging framework of the
formal, written, national Constitution. A second theme traces the way in
which the present, distinctive, constitutional arrangements in Australia
emerged from creative tension between the British and United States
constitutional traditions on which the Australian Constitution originally
drew and which continues to manifest itself in vatious ways. One of
these, which is likely to be of particular interest, is Australian reliance on
institutional arrangements for the purpose of the protection of rights.
The book is written in a clear and accessible style for readers in both
Australia and countries around the world. Each chapter is followed by
additional references to enable particular issues to be pursued further by
readers who seek to do so.
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In the era of globalisation, issues of constitutional law and good gov-
ernance ate being seen increasingly as vital issues in all types of society.
Since the end of the Cold War, there have been dramatic developments
in democratic and legal reform, and post-conflict societies are also in
the throes of reconstructing their governance systems. Even societies
already firmly based on constitutional governance and the rule of law
have undergone constitutional change and experimentation with new
forms of governance; and their constitutional systems are increasingly
subjected to comparative analysis and transplantation. Constitutional
texts for practically every country in the wotld are now easily available
on the internet. However, texts which enable one to understand the true
context, purposes, interpretation and incidents of a constitutional system
are much harder to locate, and are often extremely detailed and descrip-
tive. This series seeks to provide scholars and students with accessible
introductions to the constitutional systems of the wotld, supplying both
a road map for the novice and, at the same time, a deeper understanding
of the key historical, political and legal events which have shaped the
constitutional landscape of each country. Each book in this series deals
with a single country, and each author is an expert in their field.
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Preface

This book is one of a series on Constitutions of the World. The aim
of the seties is to provide access to knowledge about the constitutional
system of each of the countries concerned in a manner that explains
its form and operation, offers a critical evaluation of it and conveys a
sense of the contemporary national constitutional debate. The series as
a whole is a contribution to the discipline of comparative constitutional
law and is designed to capture many of its benefits. As it develops, it
should become an increasingly useful indicator of international trends
in constitutional law, as well as a tool for international understanding.

Two of the principal benefits of comparative constitutional law are
to deepen constitutional knowledge across jurisdictional boundaries and
to cast familiar domestic constitutional arrangements in a new light. In
wtiting this book, I have attempted to capture both. To that end, I have
tried to explain Australia from an insider’s point of view in a way that
also anticipates queties that those less familiar with the Australian con-
stitutional system may have. At the same time, I have tried to reflect on
Australia from a comparative perspective, in order to add some new
dimensions to old themes for Australian readers. It is inevitable that nei-
ther purpose will be fully achieved, not only because of the constraints
imposed by a relatively short book but also because the goals themselves
are ambitious. Nevertheless, I hope that the book will be of interest to
both audiences. I welcome comments, which will certainly be taken into
account if a second edition eventuates.

Like any constitutional system, and in particular one that has devel-
oped organically over a considerable period of time, the Australian
arrangements are distinctive in many respects. Two are worth noting
in particular. The first is the evolutionary character of the Australian
constitutional system, exemplified by reliance on incremental change,
typically driven by opportunity rather than design, which attaches high
priority to legal and institutional continuity and eschews an even mildly
revolutionary legal break., While this characteristic is not unique to
Australia, it takes an extreme form here. Most notably, the entrenched
national Constitution predates independence, to which it has been
gradually adapted over a petiod of at least 90 years by a combination
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of constitutional practice, highly technical mirror legislation enacted in
both the United Kingdom and Australia and sometimes creative judicial
interpretation. Such an approach has advantages in terms of stability
and a degree of flexibility, but these are achieved at the cost of complex-
ity and opacity. Substantive consequences to which this volume draws
attention include a weak constitutional conception of citizenship; some
ambiguity over the source of authority for the written constitutions and
hence for the organs of state that they establish; and the retention of
institutions that were imperial in origin, of which the monarchy is the
most obvious example, in forms that have been moulded to better reflect
contemporary realities by the same evolutionary processes.

Secondly, Australia may now be the only developed country with
a liberal democratic system of government that lacks a national con-
stitutional or legislative bill or charter of rights and that places corre-
spondingly greater reliance on the organisation of public power for
the purposes of rights protection. Australia does not provide a perfect
example of political constitutionalism. The Constitutions are entrenched
and the framework for the institutions established by them is protected
by judicial review, offering some derivative rights protection in conse-
quence. Given the vigour of the debate on judicial review elsewhere in
the wotld, however, much of which is sparked by judicial interpretation
of constitutional rights, the Australian experience is likely to be of some
interest. As readers will see, the outcomes are mixed. Australia has a
reasonable record of rights protection, although no better than might be
expected of a state that enjoys such favourable economic, geographic,
demographic and political circumstances. The Australian judicial system
is characterised by a high degree of judicial independence, although it
is too simplistic to attribute this to the absence of systemic rights pro-
tection, occasional arguments to the contrary. Rights consciousness is
patchy, both in public institutions and amongst the public at large. And
once again, these arrangements are complex.

The book is organised around eight chapters. The first three are scene-
setting, in various ways. Chapter one outlines four foundations of the
Australian constitutional system, on which the rest of the volume builds.
Three of these are explained in terms of historical phases, but between
them they account for many of the defining features of Australian con-
stitutional arrangements. These features comprise, in particular, the com-
mon law origins of Australian constitutionalism, involving the adoption
of typically common law constitutional institutions and principles; the
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federal character of the Australian polity, which infuses all aspects of the
Commonwealth Constitution, however reluctant federalists Australians
may be and which also accounts for the distinctive Australian combina-
tion of aspects of United States constitutional design with institutions
in the British constitutional tradition; and the various constitutional con-
sequences of the long, slow, march to independence. The fourth of the
foundations with which chapter one deals concerns the relationship of
Aboriginal Australians to the rest of the Australian polity, characterised
in contemporary parlance in terms of reconciliation. While in one sense
this represents another trajectory of the earlier historical phases it is also
treated here as a foundational issue in its own right, with constitutional
as well as other dimensions.

Chapters two and three elaborate these foundations in several ways,
in order to assist understanding of the rest of the volume. Chapter
two examines the conception of a Constitution that is the product of
Australian history and constitutional tradition, in tetms of status, legiti-
macy, and relationship with the rest of the legal order. This chapter deals
separately with the constitutions of the two spheres of Australian federal
government, the Commonwealth and the States, because on this issue
there are significant differences between them. A similar approach is
taken elsewhere in the book, where the differences between the spheres
of government are sufficiently marked to warrant separate treatment.
Chapter three outlines the methods and procedures of judicial review in
Australia, the substantive consequences of which become apparent in
the chapters that follow. While Australian judicial review is clearly in the
common law tradition, it has some distinctive features, which can use-
fully be explained at this point. Not the least of these is the prevalence of
an interpretive method still commonly known as legalism, which offers
another point of contrast with many constitutional systems elsewhere.

The remaining five chapters deal with the principal substantive fea-
tures of the Australian constitutional system. Chapters four to six are
concerned with the legislative, executive and judicial branches of gov-
ernment respectively. Chapters seven and eight deal with the organising
principles for federalism and rights protection. All but the last of these
chapters follow a broadly similar pattern, insofar as in each the opening
part canvasses the principles at stake before the manner in which they are
given effect is examined in greater detail. In this way, the book explains
and explores the main principles on which the Australian constitu-
tional system rests: representative democracy; responsible government;
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separation of powers, with its umbilical link to judicial independence
and the rule of law; and federalism. Chapter eight necessarily is some-
what different, given the Australian approach to the protection of rights.
The function of this chapter is to draw together the various threads of
rights protection that have emerged from the earlier institutional chap-
ters; to augment them with some new material, including the meaning
and operation of the few entrenched constitutional rights, the contribu-
tion of the common law to rights protection and the impact of interna-
tional human rights law; and to attempt an assessment of the whole. In
effect, chapter eight thus serves as a conclusion to the volume.

The stability of Australian government is made possible through and
nurtured by incremental change. Even as this book was being finalised
a series of changes of this nature were in train. The federal election
of 2010 resulted in the first minority government at the national level
for 70 years; the independent Members on whom the government was
forced to rely in order to continue in office demanded a degree of parlia-
mentary reform as the price of their support; the High Court confirmed
that the Commonwealth Constitution protects a right to vote, although
its reasons for decision are not available at the time of writing. Continual
minor but significant developments in constitutional law and practice
are a hazard of any constitutional scholarship and readers should bear
the potential for these in mind. Similarly, it may be expected that many
of the general trends identified in this book will continue, including the
insistence by the High Court that Australian constitutional law must now
be traced to Australian sources, which in turn places increasing demands
on the spare terms of the Commonwealth Constitution.

In the circumstances, major change is less likely. Nevertheless, as the
analysis in the substantive chapters shows, many of the features of the
Australian constitutional system are under a degtee of pressute, which
ultimately may be relieved in some way. The weight placed on electotal
democracy in the Australian approach to representative and responsible
government already is a target of parliamentary reformers in the wake
of the 2010 elections. Whatever the future of these particular initia-
tives, there is enough unease about the dominance of a single governing
party between elections to suggest that a somewhat more participatory
and deliberative approach to government needs to be worked out. The
messy compromise over the way in which the monarchy is accommo-
dated in the Australian constitutional system makes it inevitable that the
need to establish a republic will be examined seriously again at some



Preface  xi

stage although whether the opportunity will be taken to consider the
broader implications of republicanism, at least to the point of rethink-
ing monarchical forms, is far less clear. The continuing tension over
Australian federalism, fuelled by the weakening of the States through a
severe fiscal imbalance, demands a solution of some kind. Ideally, this
would involve some rebalancing of power, coupled with revitalisation of
the State sphere of government, which also would benefit democracy.
As long as this remains in the too-hard basket, howevert, progressively
deepening instalments of intetgovernmental co-operation respond to
particular immediate needs while exacerbating the overall problem. The
introduction of legislative bills of rights in Victoria and the Australian
Capital Territory raises the possibility that other States will follow suit;
if this movement continues, which remains to be seen, it will throw the
lack of systemic rights protection at the national level into relief eventu-
ally, perhaps, prompting more effective action than has been proposed
so far. Like many other states that adhere to a form of dualism, Australia
is grappling with the increasing interdependence of domestic and inter-
national law, both generally and in the constitutional context. While
major rationalisation is unlikely, this phenomenon already has affected
the operations of all branches of government and can be expected to
continue to do so.

Many people have assisted with the writing of this book, sometimes
without being aware of it. In this regard I should mention in particular
my colleagues in the Centre for Comparative Constitutional Studies and
at Melbourne Law School generally, who provide an intellectually chal-
lenging but collegial atmosphere in which constitutional ideas can be
frankly explored and who responded generously to occasional requests
to read parts of the manuscript. I am also grateful to Corpus Christi
College at the University of Oxford, where I spent two peaceful terms
as a Visiting Fellow in 2009, enabling writing to get underway. I have
learnt a great deal from colleagues in various international constitutional
networks over many years, enabling me to acquire an understanding of
many other constitutional systems as well as insights into what is dis-
tinctive about the Australian experience that I almost certainly could
not have gained on my own. I appreciate the support and advice of the
editors of this series, Andrew Harding and Peter Leyland and I owe
specific thanks to Peter for his detailed comments on successive drafts,
which unerringly highlighted parts of the manuscript that required
further attention. My thanks also to Putachad Leyland, who made the
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early stages of planning fun, as she pressed me for ideas on which she
might draw in designing the splendid cover. I am particularly grateful to
Richard Hart, for his uncanny knack of providing just the right amount
of encouragement at critical moments. Most of all, my thanks go to my
husband, Ian Baker, who was either vociferously enthusiastic or tact-
fully quiet at all the right times as writing progressed and was unfailingly
positive throughout.

Cheryl Saunders
September 2010



1able of Cases

AUSTRALIA
High Court of Australia
ABC v Lenah Game Meats (2001) 208 CLR 199 ...covrvvivevcrcnnnenn. 139, 269
Adelaide Company of Jehovah’s Witnesses Inc v

Commonwealth (1943) 67 CLR 110...c.cuicvircriieiirrecnecncisiennene 282
Airlines of New South Wales Pty Ltd v New South Wales

(INo 2) (1965) 113 CLR 54 ccisiiiiivsiiscnmmissisimsissinassisisisasinsmiisis 233
Albarran v Members of the Companies Auditors and Liquidators

Disciplinary Board (2007) 231 CLR 350....cciiniinienieinennns 196, 200- 201
AlKateb v Godwin (2004) 219 CLR 562......cuvcvvviiivirnninns 77,95, 104, 200,

216, 269-70
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd
(Engineers’ case) (1920) 28 CLR 129........cccovevvvennee. 85-806, 96, 105, 109,
224,226, 22-34,276
APLA Ltd v Legal Services Commissioner (NSW)

(2005) 224 CLR 322......cc00msmsssevsssssssissssssssssssss 139, 217, 231, 24647
Arnold v Minister Administering the Water Management Act

2000(2010) 240 CLR 242 sscvsssmmamssisswssssisssosssssisssvssrsisissmssissssossss 277
Attorney-General (Cth) v T & G Mutual Life Society Ltd

(1978) 144 CLR 161 scsssvssssssssssssssississssusssisssmsessssssnsassssassasiasssssssssonsosss 25
Attorney-General (Cth) v The Queen (1957) 95 CLR 529 ..uvvevvevnivinns 196-97
Attorney-General (Cth); ex rel McKinlay v Commonwealth

(McKinlay'’s case) (1975) 135 CLR T......covvivivivnncnnes 81, 122-23, 143
Attorney-General (NSW) v Trethowan (1931) 44 CLR 394 ................... 51,53
Attorney-General (NSW); exc rel McKellar v Commonwealth

(1977) 139 CLR 527 ::ssusescsmnssmmin s ammsmssmmsasmmnmusmisimm 118
Attorney-General (UK) v Heinemann Publishers Australia

Pty Ltd (Spycatcher case) (1988) 165 CLR 30 ... 137
Attorney-General (Vic) v Commonwealth (Marriage Act case)

(1962) 107 CLR 529 ..t iseesssssissisesisssssissssssns 80

Attorney-General (Vie); ex rel Black v Commonwealth
(DOGS case) (1981) 146 CLR 599 ....crvvrrmmnniniinnissrsssisisssisinnns 96, 282



xx  Table of Cases

Attorney-General (Vic); ex rel Dale v Commonwealth

(Pharmaceutical Benefits case) (1945) 71 CLR 237 ....covvucveererercccnennes 80
Attorney-General (WA) v Australian National Airlines Commission

(1976) 138 CLR 492.....cooriiiceciiremse e esieissssssssssssssessssenans 233
Attorney-General (WA) v Marguet (2003) 217 CLR 545................ 30, 47, 53,

57-58, 178
Austin v Commonwealth (2003) 215 CLR 185....cvivinnreniinnnans 46, 233-34
Australian Boot Trade Enmployees Federation v Whybrow

&7 Co(1910) 107CLR 2606:sssussmssssssmmsmmmsssmsmsssssis 224
Aunstralian Capital Television Pty Ltd v Commonwealth

(1992) 177 CER 106 :cssssesmusssssmssianss 62, 64, 67, 89, 137, 140-41
Auwstraltan Communist Party v Comnonwealth

QU ST )R- 1Y 04 1 S —————— 176,102, 176, 216-217, 223
Australian Conservation Foundation v Commonwealth

(1980): 146 CLR 493 ...t 81
Australian National Airways Pty Ltd v Commonwealth

(1945): T1 CLR 29 .cuciiiiciemmnnen misisiiacississivssissisiimmioisisiianssisn 95, 234, 245
Australian Securities and Investment Commission v Edensor

Nominees Pty Ltd (2001) 204 CLR 559...cciiiiinieenisinnsennennenes 249
Baker v The Queen (2004) 223 CLR 513 ... 213
Bakewell v The Queen (2009) 238 CLR 287.......ccovvvivviviciiniiiiininns 213
Bank of New South Wales v Commonwealth (Bank Nationalisation)

(1948) 76 CLR L...ccouiiecececeneereinensiessiensessessesssessenensessssasssssanes 218,245
Barton v Commonwealth (1974) 131 CLR 477........cccccueuue. 23,131,181-82
Bass v Permanent Trustee (1999) 198 CLR 334.........ccvivevvvccrinnnee 80, 203
Bateman’s Bay Local Aboriginal Council v Aboriginal Community

Benefit Fund Pty Lid (1998) 914 CLR 247 ... 81-82
Bebroog v Secretary, Department of Immigration and Multicultural and

Indigenous Affairs (2004) 219 CLR 480 .....oeiviniiieineniennniiiiininns 206
Betfair Pty Ltd v Western Aunstralia (2008) 234 CLR 418........... 233,245-48
Bodruddaza v MIMA (2007) 228 CLR 651 ..o 81
Brandy v Human Rights and Equal Opportunity Commission

(1995) 183 CLR 245 ... iaensecsssssessessensemse e sasans 199
Bread Manufacturers of NSW v Evans (1981) 180 CLR 404.............. 172-73
British American Tobacco Anstralia Ltd v Western Australia

(2003) 217 CLR 30 ...cueeemrmrereereiseseenieresseasesessensetesesssasesssssssssessenes 70
Bropho v Western Australia (1990) 171 CLR T...vvvvieevvecccncnenee. 182, 215
Brown v R (1986) 160 CLR 171 .cevireverererereciecieineinssesesieeieenens 279

Brown v West (1990) 169 CLR 195 ..o 130



Table of Cases xxi

Builders’ Labourers Federation v Commonwealth

(1986): 161 :CLR 88 scssnssmusamssmsmsussssmmmmmsssssssmsamining 204
Cameron v The Queen (2002) 209 CLR 339 ..., 205
Castlemaine Toobeys Lid v South Australia (1990) 169 CLR 436......... 88, 245
Cesan v R (2008) 236 CLR 358......ocireeieeieicsiniisiisiisssssssssssssesenss 211
Cheatle v R (1993) 177 CLR 541 143-44, 280
Chu Kheng Lim v Minister for Immigration, Local Government

and Ethnic Affairs (1992) 176 CLR 1 ... 89, 205-200
Church of the New Faith v Commissioner for Pay-Roll Tax

(Vic) (1983) 154 CLR 120....ccvvrrrinicieisenssiisiiisiseisisisisesesssenss 282
Clarke v Commissioner of Taxation (2009) 240 CLR 272......cccovvvvvvrrennnens 234
Clyde Engineering v Cowburn (1926) 37 CLR 466 ....o.cueveereeireerriiriniennnnns 86
Coco v-R (1994) 179 CLRA27 .ccvuisuussusisssssmssassisimspsssssmassissasssosssssssssssasssesssd 64
Cole v Whitfield (1988) 165 CLR 360..........cocovvruruerunen. 88,97, 100, 24446
Coleman v Power (2004) 220 CLR 1 ..., 139, 141
Combet v Commonwealth (2005) 224 CLR 49%4.............cccu..... 81, 82, 95, 135
Commiissioners of Taxation (NSW) v Baxcter (1907)

4 CLR 1087 ..eeuerecereeesenneaneeeusesesassssssesesssssssssssssssssssssassssssassnsinsanss 224
Commonwealth v Cigamatic Pty Ltd (In Lig) (1962)

108 CLR 372..ceemeeerereisritssssssesse s ssssssasssssassassasssss s sssssssnnes 91
Commonwealth v Colonial Combing, Spinning and

Weaving Co Ltd (1922) 31 CLR 421 66
Commonwealth v Mewett (1997) 191 CLR 471 .....oevemieie 218
Commonwealth v Northern Land Council (1993) 176 CLR 604 ................ 167
Commonwealth v Tasmanta (1asmanian Dam case)

(1983) 158 CLR T.....cociviiirnieersiinsinsis s e 88, 106
Commonwealth v Western Australia (INative Title Act case)

(1999) 196 CLR 392 ....oocemereerereeierireeseisessesissssessessissssssssassassonsanns 182
Cook v Cook (1986) 162 CLR 376.....cvieiriiciiescnnisesiaeisirnsnnans. 25,103
Cormack v Cope (1974) 131 CLR 432......ooiiiivcicvrnneceirereiieiieiienns 126
Corporation of the City of Enfield v Development Assessment

Commeission (2000) 199 CLR 135....iiiiiciieinsnnsssesnneesnens 207
Cram, Re; Ex parte NSW Colliery Proprietors’ Association

L1987 163 CLR. 117 sswninussmmmrasssomeomupemsmemoss 218
Croome v Tasmania (1997) 191 CLR 119 80, 82,223
Cunleffe v Commonwealth (1994) 182 CLR 272.....uveveinne 138, 140
D’Emden v Pedder (1904) 1 CLR ..., 84
Davis v Commonwealth (1988) 166 CLR 79 ......covuvirunirennrnnns 137,177, 180,

223, 264



xxil  [nstitutonal Design

Deakin v Webb (1904) 1 CLR 585 (State) ....cceeuviureuruerivierirnirsineieecisscisennes 75
Deputy Federal Commissioner of Taxation (NSW) v

WR Moran Pty Ltd (1939) 61 CLR 735......ooviiviirieninnieneeniiennenns 244
Dickson v The Queen [2010] HCA 30 c..uvcvcriininiiceciciceencnsas 231
Dietrich v R (1992) 177 CLR 292......covvviviniercannns 64, 211, 261, 268-69
Director of Public Prosecutions ($4) v B (1998)

194 CLR 500......uiieeminimcsieesteismesesssssinsssssssssssssssasssssssssssssssssnes 80
Durbam Holdings v New South Wales (2001) 205 CLR 399................ 68, 263
Eastman v R (2000) 203 CLR 1 .ottt 97-98
Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337....cvvvrinnen. 203
Egan v Willis (1998) 195 CLR 424 ... 170
Electrolusc Home Products Pty Ltd v Australian Workers’

Union (2004) 221 CLR 309 ... ssssssssesssnns 216
Evda Nominees v Victoria (1984) 154 CLR 31 1. 100
s p Mol (1930) 43 CLRATZ . ermunammmmomssnsmusismosene 231
EAI Insurances v Winneke (1982) 151 CLR 342..................... 154, 156, 215
Farab Constructions v Say-Dee Pty Ltd (2007) 230 CLR 89......cccoucceuvvviuenne 70
Fardon v Attorney-General (Qld) (2004) 223 CLR 575.............. 196, 212-13

Federated Amalgamated Government Railway and Tramway Service
Association v New South Wales Railway Traffic Employees

Association (Railway Servants’ case) (1906) 4 CLR 488......ccocvvvinirivnininns 84
Federated Sawmill, Timberyard & General Woodworkers’ Employees’

Association v Alexander (1912) 15 CLR 308........ccocovvvvcvevcnnicniincnnee 212
Felton v Mulligan (1971) 124 CLR 367 ..., 78,211
Forge v Australian Securities and Investment Commission

(2006) 228 CLR 45 ... sessssssans 98,209, 213
Gazzo v Compiroller of Stamps (Vie) (1981) 149 CLR 227 .........ccocueenee 232
Gifford v Strang Stevedoring Pty Lrd (2003) 214 CLR 269 .......coovevvrvvennnee 268
Giris Pty Ltd v Federal Commissioner of Taxation (1969)

119 CLR 305...c it siiisssssssesessesssssssssssssssssssssssssasens 132
Gonld v Brown (1998) 193 CLR 340 .....ccouunevvevrrririiniisiisiisinsssssisisiisnnns 99
Grain Pool of Western Australia v Commonwealth (2000)

A ) B L T mep— 97
Gratwick v Johnson (1945) 70 CLR 1 ... 246
Grollo v Palmer (1995) 184 CLR 348.........oiririiecineenciens 196, 203
Gypsy Jokers Motorcycle Club Incorporated v Commaissioner

of Police (2008) 234 CLR 532.......ccvviiiviicmiiiiiicininsinsiseesaenines 213-14
HA Bachrach Pty Ltd v Queensland (1998) 195 CLR 547 ................ 200-201

Ha v New South Wales (1997) 189 CLR 465 ..o, 239, 267



Table of Cases xxiil

Harris v Caladine (1991) 172 CLR 84 ... 203
Health Insurance Commission v Peverill (1994) 179 CLR 226.......ccoccvrennns 278
Hematite Petrolenm Pty Ltd v Victoria (1983) 151 CLR 599 .........coueeunee 88
Hilton v Wells (1985) 157 CLR 57 ...cvveveneicinerersisininsissssesssssesanenns 196
Horta v Commonwealth (1994) 181 CLR 183.......coommreieeiriernne. 106
Huddart, Parker @& Co Pty Ltd v Moorebead (1909)

8 CLR 330...c..onsnmsmmmmmmnmsssiamsnisasmms 84, 189, 198
Hiume v Palmer (1926) 38 CLR 441 ...t 86
LICM Agriculture Pty Ltd v Commonwealth (2009)

240 CLR 140 ccimsmsismissassossiasisssusessasasss 180, 242, 276-77, 278
International Finance Trust Company Ltd v New South

Wales Crime Commission (2009) 240 CLR 319.....vivniviinennen. 213,269
Jago v District Court of New South Wales (1989) 168 CLR 23................. 211
Jobn Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR 503...................... 69-70, 72
Joosse v Australian Securities and Investment Commission

(1998); 159 ALR: 260 s uscssssssusissossssssssonsinsessnsisssssosssssnssorsersssesivssasss 60, 90
Judd v McKeon (1926) 38 CLR 380.........oovriurirrrnenieiiesiiesssississsssesins 114
Judiciary and Navigation Acts, Re (Advisory Opinions case)

(1921) 29 CLR 257 .cciterememcienieiaesecessssesssssssasssssssssssasassinsasssssons 79
Jumbunna Coalmine, No Liability v Victorian Coal Miners’

Association (1908) 6 CLR 309 ...t 95
Kable v Director of Public Prosecutions (NSW) (1996)

189 CLR 51.ciriiicicisiniseseninensssscissinens 68-69, 89, 209, 212-14, 263
Kartinyeri v Commonwealth (1998) 195 CLR 337 .....ocvvvvvvinnns 104-105, 217
K-Generation Pty Ltd v Liguor Licensing Conrt (2009)

237 CLIR 500 iis:cussmssesssessvssusssimensssssssns s o ssvesssesssss v sssssssiesessons 213-14
Kinorowll v B (1985) 159 CLR 268 comnpommsapnyepammsessssan 279
Kirk v Industrial Court of New South Wales (2010)

239 CLR 531t issscissssssssssssesssssssssssssnns 212,219
Kirmani v Captain Cook Cruises (1985) 159 CLR 351 ......oovviveiinnnnes 25,62
Koowarta v Bjelke-Petersen (1982) 153 CLR 168 .......coveviveivrrerrerinnnns 33, 270
Koroitamana v Commonwealth (2006) 227 CLR 31.....ccccocuvieiiiniicncnnns 27
Kruger v Commonwealth (1997) (Stolen Generations case)

190 CLR 1.t 67, 104, 141, 205-206, 280
Lane v Morrison (2009) 239 CLR 230.....ccovniirsivismneneesiniseenninssnnennn: 197
Lange v Australian Broadcasting Corporation (1997)

189 CLR 520 ssssmssussssasmmmnnss 42,68,71-72, 88, 111, 13841
Langer v Commonwealth (1996) 186 CLR 302 .....c.covvierininiineenrininnans 138

Leeth v Commonwealth (1992) 174 CLR 455........cocoviiniinienns 67, 204-05



