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Foreword

Over the last half century, the world has witnessed a sharp rise in the imposition of
international economic sanctions. While sanctions are political tools of coercion
directed essentially against States, they directly affect private operators when they
prohibit the conclusion and performance of commercial agreements. The number of
disputes among such operators involving the application of sanctions has similarly
risen. A reflection on the effects of economic sanctions on international contracts and
related disputes is thus most timely.

This book addresses the questions that arbitrators and judges face when they
resolve a dispute involving a statute or regulation that paralyzes international com-
merce. It examines sanctions intended to prevent the flow of commodities as well as
the flow of capital. It deals with collective sanctions, such as those decided by the UN
or the EU, and with “unilateral sanctions” imposed by States individually. It discusses
both measures imposing restrictions on trade activities conducted by individuals and
entities acting within the sanctioning State and the controversial measures known as
“extraterritorial sanctions.” The book also explores the ramifications of secondary and
tertiary sanctions, whereby operators that are foreign to the sanctioning State and are
not subject to its jurisdiction are nonetheless threatened with penalties if they do not
sever their ties with the sanctioned State. Despite the complex questions generated by
extraterritorial, secondary, and tertiary sanctions, in particular when followed by
blocking statutes, scholarly literature on the subject has remained rather scarce. This
study is most welcome.

Dr. Azeredo da Silveira addresses a multitude of issues ranging from fundamental
concepts to technical questions. She explains why the effects of international sanctions
on contracts is not, as traditionally argued, a problem of pure contract law, but one that
requires first and foremost an investigation into private international law. At the heart
of her study lies the question whether a sanction ordering to withhold performance
should be regarded as a legal norm, with its effects on contracts treated as a matter of
private international law and of substantive law, or whether it should be regarded as a
mere fact, a datum surrounding the performance of the contract with its effects
addressed exclusively under substantive law.
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Foreword

To date, scholars are rather inclined to view a trade sanction as a datum and
maintain that the factual or economic hurdle it creates may affect the parties’ rights and
obligations, irrespective of the prohibition’s origin or purpose. While the author
acknowledges the merits of this approach, she also articulates its weaknesses and
demonstrates why the fate of a contract should not be made dependent solely on the
external circumstances generated by a sanction. She makes an interesting case for
keeping in view the de facto compelling power of trade sanctions without overlooking
their legal nature and political purpose. Her approach affords arbitral and domestic
courts sufficient latitude to elaborate solutions that take into consideration all the
interests involved, i.e., the interests of the party required to withhold performance and
threatened with penalties if it fails to do so, the political objectives which the measure
strives to achieve, and the interests of the party against whose State the sanction is
directed. No private law study known to me engages in as thorough a discussion about
the legitimacy of economic sanctions and the criteria according to which arbitrators
and judges should determine whether a sanction must be given effect. In particular, the
study explains how considerations of public international law ought to be integrated
into the resolution of a dispute arising out of a contract governed by private law.

This book makes a particularly useful contribution to the study of trade sanctions
because it apprehends them in their legal globality. It seeks to resolve the issues which
they raise by considering private and public international law, as well as issues
pertaining to arbitration law (e.g., are disputes involving trade sanctions arbitrable? are
commercial arbitrators at the exclusive service of the parties or do they also have a duty
to defend public interests?) and substantive contract law. With respect to the latter, Dr.
Azeredo da Silveira examines numerous questions related to the substantive impact of
trade sanctions on contracts.

The result of a doctoral thesis presented at the University of Geneva, which I had
the pleasure to supervise together with Prof. Luc Thévenoz, this book is remarkable for
the depth of the investigation, the breadth of sources discussed (including over 280
court decisions and arbitral awards), the rigor of the analysis and the well-
substantiated and in part innovative conclusions. It is hoped that it will serve as a
helpful reference for academics, lawyers, judges, and arbitrators.

Geneva, 28 July 2014
Prof. Gabrielle Kaufmann-Kohler
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