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Preface

With the tenth anniversary of the Directive 2001/29/EC on copyright in the information
society looming on the horizon, a friend and colleague of ours suggested ‘you should
write a book on the “Copyright” Directive’.

There is certainly no shortage of writings on the Directive. Yet, we thought that a
collection of essays on national implementation of the Directive in each Member State by
contributors from those countries could provide a new insight on this important Euro-
pean legal instrument at a crucial stage not only in the life of the Directive, but indeed for
copyright itself. Our aim was to explore how legislators in the different Member States,
who, in one form or another, had previously played a part in negotiating first the WIPO
Treaties in Geneva and then the Copyright Directive in Brussels, had dealt with the
complex provisions at the national level.

We were lucky enough to convince the architect of the Directive, Dr. Jérg Reinbothe, to
help us set the stage with a thorough introduction to the Directive, its background and an
explanation of its impact. His ‘unusual’ Foreword is followed by two more stage setting
Parts, first on the WIPO Treaties, which formed the basis for the Copyright Directive, and
secondly on the Directive itself. Their purpose is to describe the challenges created for
regional and national legislators, to identify and try to explain the complex compromises
and the varying levels of discretion left to these lawmakers as they carried out their
difficult legislative tasks.

All that was required thereafter was to find a group of well-versed contributors to
describe how their national legislators confronted these challenges. Here again we were
very fortunate: Our contributors are an incredibly diverse group of talented lawyers who
include academics, judges and referendaires, practitioners and (past and present) govern-
ment officials. This Book contains 27 compelling stories about the Directive. It is for this
reason that this is our contributors’ book and not ours; each chapter and the views taken
therein belong purely and simply to their author. We therefore express our gratitude for
our contributors’ amazing efforts and patience with us editors along with some help from
another of our colleagues, Violetta Psofiou, and the crucial support from friends and
family.

So the idea for this book was not ours —in any event ideas are not protected by copyright.
More seriously, rather than imposing any barriers, copyright was the driving force behind
this labour of love which, although not unrelated to our usual professional activities, is
entirely our own private initiative. While the diversity of views expressed by our contribu-
tors in the country chapters may not necessarily be shared by us, those taken in the parts of
the Book authored by us represent purely our own and are completely independent from
positions taken by any future, present or past clients, associates, friends or employers.

Brigitte Lindner
Ted Shapiro
London/Brussels
March 2011
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Foreword

AN UNUSUAL FOREWORD ...

Forewords are usually pretty short and limit themselves to whetting the reader’s appetite
for the book that they introduce as well as stressing its importance and uniqueness. This
Foreword, too, could have merely stated that Directive 2001/29/EC on Copyright in the
Information Society,' which this book is about, is one of the most important, if not the
most important Directive in the series of European Union copyright directives, that its
implementation matters, and that, hence, this book is instrumental. All this is true;
nevertheless, I feel that both this Directive and this book deserve a much more thorough
introduction.

This is, first, due to the impact that this Directive has had in the copyright world. Some
detailed explanations are needed on why it is so special to, and of crucial importance for
copyright protection in the European Union. And, secondly, I am happy to provide the
reader with some background, and share my own experience with and my personal
perspective of the Directive through all the various steps: As Head of the EU Delegation
at the 1996 Diplomatic Conference, I participated in the negotiations on the two
international treaties that laid the foundation for the Directive. Moreover, I was responsi-
ble for this Directive at the European Commission — from the first internal discussions and
drafting stages to the final adoption of the proposal by the Council and the European
Parliament. Against this background, this Foreword should provide the reader with a
look at the history, the structure and the assets of this Directive.

... ON A VERY SPECIAL DIRECTIVE

Directive 2001/29/EC, due to its significant horizontal impact, is often referred to as ‘The
Copyright Directive’. It was adopted at the end of a particularly active phase of copyright
harmonization, which took place between 1991 and 2001. Within not more than 10 years,
seven Directives were prepared, negotiated and adopted, each of them milestones in their
own right. First of all, the Software Directive? that set the tone and decided on the
parameters for the protection of computer programs including decisions on back-up

' Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information society,
0OJ 2001 L 167/10 (22 June).

2 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on
the legal protection of computer programs (codified version of Council Directive 91/250/EEC of
14 May 1991 on the legal protection of computer programs), OJ 1991 L 122/42 (17 May), OJ 2009
L 111/16 (5 May).

Xvi
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copies, reverse engineering and decompilation, all new territory for national and interna-
tional copyright. These decisions and the negotiations on the Software Directive had both
a pioneering and an educational dimension. A pioneering function because this process
paved the way for coming to grips with copyright protection in the new environment of
computer software technology and, almost as a side effect, inspired and facilitated the
negotiations on the WTO/TRIPs Agreement.? The educational effect because the pre-
paratory work and the negotiations on this Directive showed us, the Commission officials,
who had to mastermind copyright harmonization from the Commission angle, that
co-operation with stakeholders was a key to success, and that a common language had to
be developed amongst rightholders, users and intermediaries to establish an updated and
sustainable balance of rights and interests in the new world of computer software. Both
aspects were instrumental for all other copyright directives that followed, including
Directive 2001/29/EC, the subject of this book.

In fact, the other copyright directives that followed were based on, and benefited from
the experience of the Software Directive, even if these instruments concerned different
areas and were arguably more sector or issue-specific. This is certainly true for the Rental
Rights Directive (though it contained a distinct horizontal element in its Chapter 2 that
harmonized, for the first time, the main related rights), for the Cable and Satellite Directive’
(which tackled the two rather separate problems of facilitating cable retransmission of
broadcasts and satellite broadcasting), for the Term Directive® (which harmonized the
terms of protection for authors’ rights and related rights, and, as a side effect, settled the
long disputed issue of the creativity and thus the ‘work’ character of photographs), for the
Database Directive’ (which corresponded to the rather specific need for protecting non-
creative databases), and for the Resale Right Directive® (which, again, addressed the
specific needs of a specific sector). All of these six directives originated in the 1988 Green
Paper® and/or the 1990 Work Programme;!° they all obviously dealt with copyright

3

1994.

4 Directive 2006/115/EC of the European Parliament and of the Council of 12 December
2006 on rental rights and lending right and on certain rights related to copyright in the field of
intellectual property (codified version of Council Directive 92/100/EEC of 19 November 1992 on
rental rights and lending right and on certain rights related to copyright in the field of intellectual
property), OJ 1992 L 346/61 (27 November)), OJ 2006 L 376/28 (27 December).

5 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules
concerning copyright and rights related to copyright applicable to satellite broadcasting and cable
retransmission, OJ 1993 L 248/15 (6 October).

6 Directive 2006/116/EC of the European Parliament and of the Council of 12 December
2006 on the term of protection of copyright and certain related rights (codified version of Council
Directive 93/98/EEC of 29 October 1993 on harmonizing the term of protection of copyright and
certain related rights, OJ 1993 L 290/9 (24 November)), OJ 2006 L 372/12 (27 December).

7 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the
legal protection of databases, OJ 1996 L 77/20 (27 March).

8 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001
on the resale right for the benefit of the author of an original work of art, OJ 2001 L 272/32
(13 October).

®  Green Paper on Copyright and the Challenge of Technology — Copyright Issues Requiring
Immediate Action, COM (88) 172 final of 7 June 1988.

10 Follow-up to the Green Paper — Working Programme of the Commission in the field of
copyright and neighbouring rights, COM (90) 584 final, 17 June 1991.

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) of
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harmonization in one way or another and no one would deny their importance and their
direct impact on copyright protection and on the exploitation of copyright and related
rights-based goods and services.

And yet, despite all this, only Directive 2001/29/EC of 22 May 2001 ‘on the harmonisa-
tion of certain aspects of copyright and related rights in the information society’ is often
called ‘the Copyright Directive’. This is no coincidence, because this Directive stands out
and is different from all the others, though, chronologically speaking, it is only the second
to last of the seven copyright directives that were enacted between 1991 and 2001. This
Information Society Directive, as I prefer to call it, is indeed special for several reasons —
and this because of its unique features:

e [t is not, unlike the other copyright directives, a follow-up of, or based on the 1988
Green Paper and/or the 1990 Work Programme deliberations. It is rather based on
two pillars or needs, namely (1) the need to adapt copyright to the new environment
of what used to be called the Information Society and is nowadays referred to as the
Internet environment — a new issue that only emerged in the mid 1990s and was first
addressed in the Green Paper of 1995;!! and (2) the need to implement the obliga-
tions of the two new WIPO ‘Internet’ Treaties, WCT and WPPT of 1996.!2 Thus:

—  the Directive adapts copyright to the new environment of the Internet — the
most radical change that the copyright environment has ever witnessed; and

— it is the only Directive in the area of copyright that implements international
obligations and prepares the EU and its member states for accession to the
above-mentioned WCT and WPPT.

® On substance, this Directive addresses and harmonizes all basic rights and excep-
tions in the area of copyright and related rights for both authors and the holders of
the main related rights, and is thus the most ‘horizontal’ of all copyright directives.

® [tis, so far, the last copyright directive with a far-reaching conceptual and horizontal
approach.

® And, therefore, in the light of the enormous impact that this Directive has on
copyright protection in the EU Internal Market and beyond, it is arguably the most
important of all copyright directives that have been enacted to-date.

A CHOICE HAD TO BE MADE ABOUT THE DEGREE OF EU
HARMONIZATION

Indeed, looking back and from today’s perspective (almost 10 years after the Information
Society Directive was adopted and now that both WIPO Treaties have been acceded to by
the EU and its member states), this need for a decision on the degree of harmonization
seems to be the only possible conclusion. But for us, who were responsible in the European

" Green Paper on Copyright and Related Rights in the Information Society, COM (95) 382
final, 19 July 1995.

2 WIPO Copyright Treaty (WCT) of 20 December 1996, and WIPO Performances and
Phonograms Treaty (WPPT) of 20 December 1996.
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Commission services for making ends meet, it was not all that obvious in the second half
of the 1990s, if we could really meet the challenge: updating copyright protection in the
EU Internal Market for the digital environment.

To be sure, some sort of a master plan or basic orientation existed already back then,
and it comprised several building blocs. First, the 1995 Green Paper, served as a
preparatory, consultation document that sought to translate the findings of the Bange-
mann Report!3 into copyright language and needs. The follow-up Communication of
19964 identified the main action points. But it was clear (to us) from the outset that
legislation at EU level on copyright in the Information Society would have to go hand in
hand with a close coordination at the international level: finding common ground and
agreeing on updating the rules of the Berne Convention's and of the Rome Convention'¢
with our main trading partners especially the USA, clearly was key for any successful and
sustainable EU legislation in this area — which, to a large extent, was unknown territory to
all of us. As recently as 1994, when the WTO/TRIPs Agreement was adopted as part of
the Marrakesh Agreement,!” close co-operation with the USA had proven fruitful.
Consequently, the then already ongoing preparatory work on a Protocol to the Berne
Convention was channelled into the negotiations on new copyright treaties designed to
adapt copyright protection to the digital environment — the second building block of the
Information Society Directive was about to be created.

Immediately after the two new WIPO Treaties were adopted on 20 December 1996, we
started the preparatory work on the Directive. In early 1997, we organized numerous
brainstorming meetings in the Copyright Unit of DG Internal Market to determine the
direction to take. Together, we soon realized that we stood — again — at a crossroads:
should we ‘just’ try to draft a proposal for a Directive to implement as quickly as possible
the WIPO Treaties — limit ourselves, so to speak, to a ‘copy and paste’ operation that
would cast the obligations of the WCT and the WPPT into an EU Directive? I have to
admit, this was an appealing thought and quite a temptation, because it might have saved
us time. After all, simply reiterating the results achieved in Geneva in 1996 could not have
been overly controversial; at first sight at least, this looked like a fairly easy call. But, then
again, as eye witnesses and active participants in the Diplomatic Conference of 1996, we
knew all too well the shortcomings of the WIPO Treaties, extending from the total
absence of a provision on the reproduction right and suitable exceptions thereto for
digital acts such as caching and browsing, to the lack of provisions on enforcement
against intermediaries. Moreover, reiterating the rules of the WCT and the WPPT with all
their gaps would hardly have lived up to the ambitions and needs for a meaningful EU
harmonization instrument as spelled out and claimed in the 1995 Green Paper and the
1996 Communication.

13 ‘Europe and the global information society. Recommendations to the European Council’,

26 May 1994.

!4 Follow-up to the Green Paper on Copyright and Related Rights in the Information Society,
COM (96) 568 final, 20 November 1996.

15 Berne Convention for the Protection of Literary and Artistic Works of 9 September 1886.
International Convention on the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations of 26 October 1961.

7" The TRIPs Agreement (fn. 3 above) is part of the Uruguay Round Agreements signed at
Marrakesh on 15 April 1994.
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