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This book explores how European Union (EU) law is made, examining the
ways in which legally binding rules are produced through interaction between
the European Commission, the Council and the European Parliament.

EU Law-making in Principle and Practice highlights the main ideas and
structures involved and places the different steps in context around a “policy
cycle’, thus making it possible for students, researchers and those interested in
EU law-making to understand the main principles underlying the system.
This cycle is illustrated not only by examples and mini-cases at all stages, but
also by a more detailed case study which looks at the EU Timber Regulation
with regard to the whole law-making cycle. As the EU has grown in size,
scope and complexity, it has become increasingly difficult for people to gain a
clear idea of what the EU actually does, how it really works and how indivi-
dual actions in the EU setting fit into the overall policy process. This book
aims to answer these questions, as well as to suggest some parameters for
evaluating the process in terms of ‘good governance’.

Edward Best is Head of Unit at the European Institute of Public Adminis-
tration (EIPA) in Maastricht, the Netherlands, and Senior Fellow of Maas-
tricht University. He holds a DPhil from the University of Oxford. He worked
in the regional security programme of the International Institute for Strategic
Studies in London before focusing on comparative regionalism and the man-
agement of regional organizations, serving as consultant for various regional
bodies as well as the United Nations. Since the early 2000s he has specialized
in EU decision-making and the political dimensions of European integration,
delivering regular courses on decision-making in the EU institutions, bodies
and agencies, and leading work packages in EU research networks on the EU
institutions. He has produced numerous publications both on the EU and on
regional governance in comparative perspective.
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Preface and acknowledgements

The starting point of this book was to show in detail how European Union
(EU) laws are made: what they are, where they originate, how they are draf-
ted and how they are adopted. It is born of a decade of delivering regular
courses on ‘understanding EU decision-making’ in the EU institutions and
agencies, as well as for national officials, and many more years of analysing
the EU in comparative perspective as a system of regional governance.

The courses have aimed both to provide an overview of the EU institutional
system and to explain in some detail how the main procedures operate. They
offer analytical insight into the principles and issues involved, as well as
practice-oriented understanding of how things actually work. At the end of
these courses, 1 have often been asked whether I could suggest a book that
followed the same kind of approach. I could not.

There are many excellent publications that analyse the EU’s institutions and
laws, its policies and politics. Few of these, however, offer a coherent overview
of how particular pieces of EU law are produced, while many are edited
volumes which shed much light from different perspectives without necessarily
giving a clear overall picture. There are also many online EU sources where
people can find information about the practices of EU decision-making. Yet
most of these do not provide an overall framework of analysis which would
make it easy for people to see who did what in the process.

I hope that this book will fill the gap. It aims to show how pieces of EU law are
actually adopted, from start to finish, and to offer an account of the process
that is of both practical and academic interest. It has three objectives.

First, it sets out to give a holistic view of EU law-making using an adapted
‘policy cycle’, which is explained in the first chapter. The next three chapters
present a concise account of the principles and practices involved in policy
initiation, legislative decision-making. and delegated and implementing acts,
showing who does what at each stage. I have included many procedural
details, as well as illustrative examples, which are not found in other books.

Second, it applies the same model to a particular policy issue in a way that
I hope will seem original and helpful. The EU Timber Regulation was ori-
ginally only one possible candidate for selection, as a file in which the EU had
adopted, since the entry into force of the Lisbon Treaty, a legislative act. a
delegated act and an implementing act. However, it proved to be a procedure
of particular interest in its own right with regard to the background and the
negotiations. I should add that it was not clear to me at first how far this was
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PREFACE AND ACKNOWLEDGEMENTS

a case in which the UK had played a leading role. This was in the end con-
sidered a positive aspect, not because 1 am myself from the UK, but because
this example of how a country can influence EU law-making from within
seemed to me of particular topicality at a time when there was debate in the
UK about the possible benefit for the country of leaving the EU. I am deeply
grateful to various persons who were directly involved in this story for their
kindness and generosity in helping me to understand how things happened. 1
have done my best to confirm the account 1 give, but any remaining crrors of
fact or judgement are of course my own responsibility.

Finally, the book looks at EU law-making in the perspective of good gov-
ernance. Much criticism is heard of how the EU works, a lot of which seems
to be based on insufficient information or inappropriate criteria. I try to offer
a more balanced and objective view. I therefore recall the underlying princi-
ples at stake in each stage—why are things as they are?”—and suggest how
these have evolved. The concluding chapter then briefly looks back over the
whole cycle in normative terms, with the aim of fostering more focused and
appropriate debate. In particular it suggests that assessments of the demo-
cratic quality of EU law-making have to distinguish between three levels of
analysis: the quality of the process; the appropriateness of the measures taken;
and the underlying legitimacy of the system.

Some institutional acknowledgements are called for. Both for the case
study on the Timber Regulation, and the procedural account of the Offshore
Drilling Directive, the Council Secretariat responded positively to my request
to release the documents that were not originally available to the public. 1
would like to thank the Secretariat-General of the Commission for access to
information, as well as for the input kindly provided by several of its officials.
In the European Parliament, 1 have been particularly grateful for the advice of
Klaus Baier and Sarah Blau.

I would also like to thank for their specific comments, as well as for their
collaboration over the years, three EIPA Fellows: Michael Kaeding, Una
O’Dwyer and Michael Shackleton.

Within EIPA, I have benefited from collaboration with Sabina Lange, par-
ticularly with regard to the Council and the Presidency, as well as from her
comments on the draft. I am grateful for comments by Theo Jans on Com-
mission internal procedures; for the support of Frank Lambermont on some
European Parliament questions; and for the work of two student assistants,
first Sibe de Bok and then Ann-Kathrin Kiihner. Simon Duke and Cosimo
Monda have been welcome company in the process.
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COMPET Competitiveness (Internal Market, Industry, Research and
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1 Introduction
EU law-making and the policy cycle

This book is about how European Union (EU) law is made. It is about the
ways in which legally binding rules in the form of EU Regulations, Directives and
Decisions are produced through interaction between the EU institutions: the
independent European Commission; the Council, bringing together the member
states; and the European Parliament, directly elected by EU citizens. It has a par-
ticular approach that distinguishes it from the many other books published on EU
law, institutions, politics and policies. The aim is to make it possible for people
not only to see the 'big picture’ of EU law-making, and to understand the main
principles that underlie this system, but also to find a lot of the practical details.

It therefore offers a concise overview of EU law-making, which highlights the
main principles and structures involved, and it places the different steps in
context around a ‘policy cycle’. This cycle is illustrated not only by examples and
mini-cases at all stages, but also by a more detailed case study which looks at the
EU Timber Regulation around the whole cycle. In addition, the book sup-
plies details about the procedures and practices of law-making that are often
sought by EU policy *practitioners’, as well as students of EU decision-making,
and which so far have not been easily, if at all, found in published literature.

While the book should be of use and interest to all those interested in how
the EU works, it is written with a certain emphasis on what it all means for
public actors. Almost all public officials in Europe are affected in one way or
another by decisions taken in the EU, and an increasing number of officials
are directly involved in shaping or implementing these decisions. National
officials are now part of what can be seen as a multi-level administrative
system, albeit one which operates in varying modes and with uneven intensity
across sectors, Yet, as the EU has grown in size, scope and complexity, it has
become increasingly difficult for people to have a clear idea of what the EU actually
does, and how it really works. It is not always obvious, even to officials who
are personally involved, how individual actions in the EU setting—such as
participation in an expert group, a working party or a comitology committee—fit
into the overall policy process. This book aims to answer that question.

THE POLICY CYCLE AND THE SYSTEM OF EU BINDING ACTS

We start with an adapted version of the policy cycle. This is a simple model
developed to assist analysis of public policy-making, in which five stages are
usually identified in a cyclical process:
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e Agenda-setting: identifying a problem and agreeing to do something to
address it

Policy formulation: elaborating a specific proposal for what to do

Policy decision: adopting the final decision on that basis

Implementation: putting the decision into practice

Evaluation: reviewing actual outcomes and identifying possible modifica-
tions, which may be seen as both the final stage and/or as part of the
beginning of a new cycle

This cycle cannot be taken as more than a heuristic device, and it has been
the subject of criticism. For example, the stages are often not as discrete in
practice as the model suggests; the cycle may not adequately capture the
interaction between different policy processes affecting a particular domain;
and there may be more than one kind of policy cycle involved. Nevertheless,
the notion of the policy cycle remains the most useful way to structure the
different steps involved in EU law-making and to contextualize the different
roles of individual actors.!

This basic policy cycle is adapted in two ways in this book. First, since it
may be hard to separate evaluation, agenda-setting and policy formulation,
and these do not always occur in this sequence in reality, we group them
under the heading of “policy initiation’. In the EU context, this means looking
primarily at the role of the European Commission in exercising its right of
initiative, and the accompanying processes of evaluation, consultation and
impact assessment.

Second, we introduce a subdivision within the policy decision stage,
reflecting the post-Lisbon system of EU legally binding acts.” Before Lisbon,
there was no clear formal hierarchy between general rules and implementing
measures, all of which tended to be lumped together as ‘secondary legisla-
tion’. All legally binding acts, whether adopted by the Parliament and Coun-
cil as basic norms or by the Commission as technical decisions, were subject
to the same (deliberately) non-legislative- and non-parliamentary-sounding
terminology as Regulations, Directives and Decisions. Nor was there any
differentiation between the acts that the Commission was adopting as imple-
menting measures, even though these ranged from purely technical decisions
that had no impact whatsoever on the basic rule, to the adaptation to scien-
tific and technical progress of annexes in the basic act. The Treaty stated only
that, ‘the Council shall ... confer on the Commission, in the acts which the
Council adopts, powers for the implementation of the rules which the Council
lays down’.> The Commission would be obliged to consult committees
chaired by itself and composed of representatives of the member states: the
so-called comitology committees. There was thus one rather loose concept—
the conferral of implementing powers—and a set of different procedures
affording varying degrees of control over the Commission. In the past, there-
fore, it was natural to address all these acts equally in the ‘implementation’
phase of the policy cycle at EU level.
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The post-Lisbon system, after nearly a decade of efforts to reform the
system, has introduced a hierarchy of norms, and recognizes the role of the
European Parliament (which was previously not even mentioned in the Treaty
in this respect) with regard to non-legislative acts. The result is not as clear as
would have been the case if the Constitutional Treaty had been adopted. In
that event, Regulations and Directives adopted by Parliament and Council
would have become European Laws and European Framework Laws, respec-
tively, while everything else that was adopted at lower levels in the hierarchy
of norms would have conformed to Regulations and Decisions.

Instead. the EU now explicitly has the concept of ‘legislative acts’. These
are mostly adopted by the ‘ordinary legislative procedure’, with equal formal
powers for the Parliament and Council, or, in some cases, by a ‘special legis-
lative procedure’ in which Parliament participates but without the power of
codecision. Other legally binding acts are considered ‘non-legislative’. The
acts previously treated as variants of implementing measures are now split
into two separate categories. Those cases in which the Commission is
empowered to adopt acts that amend or supplement non-essential elements of
a legislative act are classified as ‘delegated acts’. Those cases in which the
Commission (or sometimes the Council) is empowered to adopt decisions
because uniform conditions are required to put legally binding EU acts into
practice are ‘implementing acts’. Although in practice the distinction has
proven neither as obvious nor as uncontroversial as had been hoped, some
fundamental differences are indeed involved. In terms of principle, in the case
of delegated acts, the Commission exercises ‘quasi-legislative’ powers—which
affects the scope or nature of the obligations contained in the basic act, albeit
only in its ‘non-essential’ elements—and the Commission is therefore
accountable to the two legislative bodies of the EU. In the case of imple-
menting acts, the Commission adopts measures that are required to bring
about the practical results sought by the legislator, with no consequences for
the basic act itself, and the Commission is under the control of the member
states, which are primarily responsible for implementing EU law, through the
comitology committees. In terms of procedure, delegated acts are adopted by
the Commission following consultations with national authorities and other
experts, which is similar to the preparation of a legislative proposal, whereas
implementing acts have to be approved by a committee.

Figure 1.1 shows the adapted EU policy cycle which is the structure of this
book. Chapter 2 looks at the phase of policy initiation, and the key role
played by the European Commission. Chapter 3 explains how the European
Parliament and the Council work internally on legislative proposals and how
they interact in legislative procedures. The roles of national parliaments and the
advisory bodies are also presented. Chapter 4 then moves on to the arrange-
ments for adopting delegated and implementing acts. We do not include
implementation by the member states through transposition of Directives.

The same underlying scheme is applied in Chapter 5 to a case study con-
cerning the EU Timber Regulation (generally known as EUTR),* which came



