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Preface

he origin of this book can be traced back a number of years. It all started

with the desire of the author to keep track of the increasing amount of
legislation and activities of the European institutions, Member States and
international community in the field of climate change and clean energy. As a
practitioner and academic directly involved in the field, the need for a constant and
frequent update on these matters was the main reason behind this book.

The official sources of information dealing with European Union (EU) climate
and clean energy, mainly the website of the EU, soon proved to be too limited in
their role and function to respond to the needs of experts working and researching
in the field. Furthermore, requests for information from individuals with less
experience have also grown substantially in number.

The collection of the material for this book started around 2003 when the
author began to assemble legislation, policy and communication papers and official
reports. One of the main features of the electronic book is the up-to-date linkages
it gives to the original sources, representing a unique product in the panorama of
EU and international literature. This work has grown rapidly in terms of volume
and the importance of climate change and clean energy issues on the agenda of the
international and European community, and it will contribute to further develop
the agenda.

The book therefore presents an unprecedented compilation of information on
climate and clean energy law and policy in Europe since the early 1990s, in terms
of the themes considered and information provided. It aims to show the extent of
the EU’s commitment towards the development of an advanced environmental
policy to fight global warming and to boost clean energy, independently from the
developments in international law.

Due to the close relationships and interlinkages between the various issues
addressed in this book, the ordering of the chapters, which cover different
thematic areas, is solely based on the choice of the author, with a view to providing
as much clarity as possible. Inevitably, chronological order is not always maintained
and the same information can appear in different chapters.
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Special recognition is due to Environmental Data Services (ENDS), Europe’s
major source of environmental news and information, which has often proved to
be an excellent inspiration for the author.
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CHAPTER |

Introduction to European
Environmental Law

he protection of the environment is one of the key pillars of EU law and

policy with the European institutions fully engaged in the matter since the
late 1970s, when the first regulations were adopted. A specific title on
environmental protection was first introduced in the system of European
Community (EC) treaties by the Single European Act (SEA) of 1986 (Articles 130r
to 130t) and further refined with the Treaty of Maastricht in 1992 (Articles 174 to
176) and the Treaty of Amsterdam of 1997. At the moment of writing, the Treaty
of Lisbon is the last step of European integration and introduced several important
reforms of EU institutions and law.” The changes initiated by the Treaty of Lisbon
have a very limited impact on environmental protection, in particular as far as the
decision-making procedures and the distribution of competences are concerned.
They only provide for more clarity. In particular, the Treaty of Lisbon does not
modify the requirement of unanimity in the Council for the adoption of
legislation on environmental taxation and energy sources.

EU environmental policy is based on the principles of sustainable development
and integration of environmental concerns in all other areas. Sustainable
development is mentioned within the objectives of the EU (Article 3(3) Treaty on
European Union (TEU)) after the incorporation of the objectives of the EC. The
principle is mentioned in the same weak manner as in the previous treaties, namely
along with the principles of economic growth and price stability, although with
Lisbon reference is made to the sustainable development of Europe. Furthermore,
Article 3(5) TEU refers to the role of the EU in the world and to the ‘sustainable
development of the Earth’, and sustainable development is contained in the title on
General Provisions on the Union’s External Action (Article 21(2)d and f TEU).
In this way, sustainable development is included in the list of objectives that guide
the external action and the common foreign and security policy of the EU.
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The Treaty of Lisbon introduces three references to the environmental
integration principle, namely:

« Article 11 Treaty on the Functioning of the EU (TFEU) (ex Article 6 Treaty of
EC (TEC));

« Article 13 TFEU: integration in the field of animal welfare;

+ Article 194(2) TFEU: integration in the field of energy policy.

With the TFEU, the unique position occupied by the environmental integration
principle in the TEC loses some relevance due to the fact that more references to
the integration principle have been promoted to the section of provisions having
general application, such as sex equality, employment and social policies, non-
discrimination, etc. (Articles 7—13 TFEU).

Furthermore, objectives and principles of EU environmental protection are
indicated under Article 191(1) and (2) of the TFEU. They are:

*  Objectives:
— preservation, protection and improvement of the quality of the
environment;
— protection of human health;
— prudent and rational utilization of natural resources;
— promotion of international measures to deal with environmental problems, in
particular combating climate change;
* Principles:
— high level of protection;
— precautionary principle;
— principle of prevention;
— polluter pays principle.

The only change introduced by the TFEU in this section is the introduction of a
specific reference to the fight against climate change among the objectives of
European environmental policy.

Article 192 TFEU refers to the decision-making procedure in the field of
environmental protection and mirrors ex Article 175 TEC, namely, ordinary
legislative procedure under paragraph 1 (co-decision and qualified majority voting
in the Council) and unanimity in the Council required for provisions of a fiscal
nature, measures affecting town and country planning, management of water
resources and land use, and national choices between different energy sources and
the general structure of energy supply.

A new title on energy policy is introduced by the Treaty of Lisbon (Title XXI,
Article 194 TFEU), which basically codifies the practice of the EU institutions and
Member States on this matter. Article 194(1) indicates the objectives of EU energy

policy:

* (a) ensure the functioning of the energy market;
* (b) ensure security of energy supply in the Union;
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e (c) promote energy efficiency and energy saving and the development of new
and renewable forms of energy;
e (d) promote the interconnection of energy networks.

The ordinary legislative procedure should be applied to achieve the objectives of
paragraph 1 (Article 194(2)) without breaching the limits set under Article
192(2)(c) (‘Member State’s right to determine the conditions for exploiting its
energy resources, its choice between different energy sources and the general
structure of its energy supply’). Measures of a fiscal nature shall be adopted in
accordance with a special legislative procedure (unanimity in the Council) as
prescribed under Article 194(3).

EU environmental protection and clean energy policy and law are nowadays
areas where the action of the EU and its Member States is most significant and
advanced. The result of EU environmental policy is around 300 legal acts covering
horizontal legislation, water and air pollution, climate change, management of
waste and chemicals, biotechnology, nature protection, industrial pollution and
risk management, noise and radiation protection. In terms of the status of
environmental protection in the EU as of 2010, the 2009 Environmental Policy
Reviews (Annual report on EU environment policy) released by the European
Commission on 10 August 2010 shows that positive trends are observed in areas
such as renewable energy, organic farming, the recycling of packaging waste and
compliance with the Kyoto Protocol. On the contrary, negative trends were
reported on energy use in the transport sector, nature protection, air pollution and
waste generation.

One of the issues to be considered when addressing EU environmental law and
policy, especially in relation with international law and multilateral environmental
agreements (MEAs) is the division of internal and external competences between
the EC and the Member States. Furthermore, with the reform of the EU treaties
introduced by the Treaty of Lisbon, the EU has acquired an international legal
personality and therefore replaced the EC.

The legislative competence of the EC and the Member States to act in a specific
area of Community law was defined by the TEC and now by the TFEU. The
competences in the different areas of Community law can be either shared
between the EC and the Member States — in the majority of cases — or exclusively
assigned to either of them. Before Lisbon, although in most cases the TEC
explicitly identified the boundaries of the different Community policies and
specified whether the competence was shared or exclusive, this distinction was
sometimes open to different interpretations.

In this respect, the opinion of the European Court of Justice (ECJ) was
necessary to clarify uncertainties generated by the lack of a clear demarcation
between exclusive and shared competences in the EU. This is why, for instance, on
several occasions, the European legislator considered Article 352 TFEU (ex Article
308 TEC, originally Article 235 TEC) as the legal basis for acting, particularly
where the Treaty failed to give the Community specific and express legislative
power in a certain area.’ This was the case with early adopted European
environmental legislation and policy until a specific title on environmental



