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SCOPE OF ARTICLE 9
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b. Important Definitions and Concepts in Article 9.

Sales of Accounts, Chattel Paper, Payment Intangibles, Promissory

Article 9 and Claims to Interests in, and Arising from, Real Estate.

1-2. Basic Article 9 Scope Provisions, Section 9-109(a).
1-3. Security Interest or Lease?
a. The Problem.
1. True Leases.
b. Section 1-201(37) Sign Posts.
1. Security Interest, not a Lease.
2. Lease, not a Security Interest.
3. More Section 1-201(37) Guidelines.
c. Reversionary Interest.
d. Nominal Consideration.
e. Some Cases and Examples under Section 1-201(37).
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1-6.
Notes.
1-7.
1-8. Agricultural and Other Statutory Liens, Section 9-109(a)(2).
1-9. Exclusions, Section 9-109(c) and (d).
1-1

0. Applicability of Article 9 to ‘“‘Security Interests” that Arise under

Article 2 on Sales, Sections 9-109(a)(5), 9-110.
1-11. Federal Law that Overrides Article 9.

§ 1-1 Introduction

a. The History of Article 9

Although Article 9 was the most innovative of the original Code
articles, it did not spring full grown from the forehead of Grant
Gilmore, Allison Dunham, or even Karl Llewellyn.! The drafters

§ 1-1
1. All three seem to have come upon
the idea of a unitary security device at
about the same time. G. Gilmore, Secu-
rity Interests in Personal Property § 9.2

at 290 n. 2 (1965). The most important
early general discussion of Article 9 is
Gilmore, The Secured Transactions Arti-
cle of the Commercial Code, 16 Law and
Contemp. Prob. 27 (1951).



2 SCOPE OF ARTICLE 9 Ch. 1

drew heavily on a large body of separate pre-Code personal property
security law. In pre-Code days, the lawyer had to work with a
variety of security devices, each governed by its own body of law.
These included the pledge, the chattel mortgage, the conditional
sale, the trust receipt, and the factor’s lien.

Versions of Article 9 (the 1962 Code, amended in 1972) were
adopted in all of the states. The 1962 Official Text of Article 9 was
the victim of more state amendments than other Articles. Partly for
this reason, a committee constituted by the Code’s Permanent
Editorial Board completed a new version of the Article in 1971.2
This new version was embodied in the 1972 Official Text and is
sometimes referred to as the 1972 Code. A “Revised Article 9’ now
known as the ‘1999 Article 9” was adopted by the National
Conference of Commissioners on Uniform State Laws in the sum-
mer of 1998. The 1999 revision is much more comprehensive than
the 1972 revision. The 1999 revision has been adopted by all of the
states.

The 1999. Article 9 contains dozens of changes from the 1972
version—some large, some small. It is not organized in the same
way as the former Code. Most of the old sections have been
renumbered, and some sections have been dismembered, with their
parts spread among new sections. Because of this renumbering, one
must be careful about section numbers in reported decisions. The
1999 Article is both more certain and more complex than its
predecessors. At the insistence of lawyers who were careful to a
fault, it bristles with phrases familiar to tax lawyers: ‘“‘except as
otherwise provided in section x * * *.” The cost of resolving the
many uncertainties of the 1972 Code is length and complexity.
While the new Code makes the sophisticated lawyer’s job easier, it
makes the student’s comprehension more difficult.

The grand innovation of Article 9 in 1962 was the introduction
of a “unitary” security device. Formerly there had been entirely
separate bodies of law with various security devices: pledges, chat-
tel mortgages, conditional sales, trust receipts, and many more.
And the law was different from state to state; what was statutory
in one place was in the cases elsewhere or completely missing from
the published law. In place of this, Article 9 substituted one device
and one set of basic terms: security agreement, secured party,
debtor, collateral and security interest. In place of the various
bodies of substantive law governing the various pre-Code security
devices, the drafters substituted a single body of law in Article 9.
Only a few of the pre-Code legal distinctions between different pre-
Code devices based solely on the form of the collateral reappear in

2. See Perm. Ed. Bd. UCC Rev.
Comm. Art. 9, Final Report (1971)



§1-1 INTRODUCTION 3

Article 9,* and they are generally attached either to the different
types of collateral (e.g., goods, accounts, etc.) recognized in Article
9, or to functionally different types of security interests recognized
in such collateral (e.g., possessory or non-possessory,' purchase-
money or non-purchase-money®). Obviously, these distinctions could
not be attached to different Article 9 security ‘‘devices,”’ for the
Article recognizes only one such device.

b. Important Definitions and Concepts in Article 9

Article 9 is filled with important and intricate definitions and
concepts. Both this Chapter and the remaining four Chapters will
deal in various ways with the concepts we discuss here. Often
subtle differences in the law under Article 9 depend upon differ-
ences in definitions.

The first concept a student should understand is ‘“‘attachment”
of a security interest. A security interest ‘‘attaches’ to the collater-
al of the debtor when it ‘““becomes enforceable against the debtor.”
Usually that requires that (1) the debtor sign a document called a
‘“security agreement’’ or, in digital parlance, authenticate a record,
(2) the debtor own the collateral in which it is conveying an
interest, and (3) the creditor make a loan. Once the security
interest has “‘attached,” it is effective between the two parties, the
debtor and the creditor. Perfection, which we discuss below, is
normally relevant only when the secured creditor falls into conflict
with third parties such as the trustee in bankruptcy or other
secured creditors.

Students should understand that the security agreement, typi-
cally a written or electronic form provided by the creditor, is both a
deed (i.e., a conveyance of a property interest) and a contract. When
the security interest has ‘“‘attached” there is a conveyance of a
property interest from the debtor to the creditor just as if the
parties had used a deed. The security agreement, of course, will
contain many promises of the debtor such as a promise to insure
the collateral, a promise to make periodic financial reports to the
creditor and, in a complex case, a variety of other promises and
warranties. Although the security agreement is sometimes an elab-
orate document negotiated between the debtor and creditor, it can
be as small as a single page. There is no magic form.

So attachment is important; it is the building block on which
all the rights of the secured creditor are based. Without attachment
there can be no perfection, and without attachment and perfection,

3. The best index to these appears in 5. See, e.g., §§ 9-103; 9-309(1); 9-
the lengthy official comment to § 9-102  317(e); 9-324.
of the 1972 Code.

4. See, e.g., §§ 9-203; 9-207.
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the secured creditor loses to most third party competitors. The
requirements for attachment are set out in section 9-203.

Perfection is the next step; without exception a secured credi-
tor wishes its interest to be perfected. A perfected secured creditor
defeats most other claimants to the collateral in which the creditor
holds a security interest if the competitors’ claims arose after the
secured creditor’s perfection. For example, an unperfected secured
creditor loses to a lien creditor (historically someone who got a
judgment and then had a sheriff seize the debtor’s property ob-
tained a ‘‘judicial lien” on the property seized) and also to any
secured creditor whose interest attached later but who perfected
first. The only lien creditor that most of you will meet is the trustee
in bankruptcy who, under federal law, is treated as having a
judicial lien on all of a bankrupt’s assets on the date the bankrupt-
cy petition is filed. This means that every creditor who does not
properly perfect will be treated as an unsecured creditor in its
debtor’s bankruptcy. So perfection is just as important as attach-
ment.

How does one ‘“‘perfect’”’? In the large majority of cases, one
perfects by filing a document called a ‘“‘financing statement.” A
financing statement is a sparse document; it need only identify the
debtor, the creditor, and describe the collateral against which the
creditor has a claim. By searching the files under the debtor’s
name, subsequent parties can learn of outstanding security inter-
ests. In rare cases a secured creditor will perfect by taking posses-
sion of the collateral. When a pawn shop takes possession of a
debtor’s clarinet, the parties are entering into a perfected secured
transaction. In some cases perfection is ‘‘automatic,” and there are
unusual cases in which perfection is attained by a process called
“control.” For now, we ignore the intricacies of automatic perfec-
tion and control. Sections 9-308 through 9-316 set out the rules for
perfection.

“Collateral” is the generic term for any tangible or intangible
asset belonging to the debtor in which the debtor grants a security
interest to its secured creditor. Article 9 contains a set of devilish-
ly intricate definitions of types of collateral. For example, goods
are broken down into four categories: inventory (9-102(a)(48)),
farm products (9-102(a)(34)), consumer goods (9-102(a)(23)), and
equipment (9-102(a)(33)). Intangibles have even more complicated
subdivisions: accounts, chattel paper, general intangibles, deposit
accounts, documents, money, instruments, investment property,
letters of credit, and letter of credit rights.

To see why knowledge of these definitions might be important,
consider some examples. Assume the debtor grants security interest
in all of its “farm products” to a secured creditor and the creditor



