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Tribute to Alfred Julien

Alfred Julien, the author of the first “Opening State-
ments,” was one of America’s great trial lawyers. His open-
ings were legend. I tell a story about him in my seminars.
That story illuminates the purpose behind this book.

Julien was one of New York’s great trial lawyers, mainly
from the plaintiff’s side. One day, he was trying a serious
injury case in New York City. In civil cases in New York
City courts, counsel participate in voir dire without benefit
of a judge. And, as sometimes happens, on that day the voir
dire process started and ended late. The jury was selected.
Julien and his opponent talked to the court, but on that day,
that judge was quite busy. More delay in starting. The judge
took the bench, Julien, the master of openings, gave a bril-
liant opening statement. His opponent followed.

The lunch recess was called. The court took a very long
lunch recess. Counsel returned. The judge was occupied with
another matter in chambers. The jurors all of this time had
been closeted in the jury deliberation room adjacent to the
courtroom. At 3:30 p.m., everyone was in the courtroom still
waiting for the judge. Then came a loud knock on the door
from inside the jury room. The bailiff went to the door,
opened the door, and there stood one of the jurors. He
proudly announced “I am the foreman—we have reached a
verdict!”

Does that happen? Can that happen?

That is what this book is all about.



Introduction

You stand before 12 (or 6 or 9) strangers. Diverse in race,
gender and most of all, age! The Seniors stare at you through
their bifocals. The Baby Boomers look at you with obvious
distrust in their eyes. Those Generation X jurors tell you
with their arms folded to get on with whatever this trial is
going to be about right now. The very young looking Genera-
tion Y’s glance at you, but are really looking fondly at their
Smart Phones, eager to text their way out of what already is
lasting too long!

How do I communicate with all of them? How do I
persuade this diverse group of people? Can I keep their inter-
est in me and my case? What are they thinking? What are
their attitudes, their beliefs, their values? How do I create a
trial that engages their interest and moves their hearts?
How do I make them care? How do I capture the core
interests of such a diverse and divergent group of human be-
ings, all angry at being there, all who look suspiciously at
me?

Most of all—can I turn them to think my way, can I re-
ally and truly, win my case in the beginning?

These are the questions and the obstacles all trial
lawyers face in the multi-generational courtroom of today.
This enhanced new edition of Opening Statements: Winning
in the Beginning by Winning the Beginning, in a new format,
answers all of those questions. From understanding how
today’s multi-generational jurors think and decide, to creat-
ing powerful trial stories and visceral trial themes that
motivate these jurors to vote your way, this book has it all.
But most of all, this book will help you sway today’s jury in
your favor—at the very beginning.

Welcome to the courtroom of the generations. Advocacy
for the Ages is what it is all about.

Dominic J. Gianna and Lisa A. Marcy
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Chapter 1

A Touch of Persuasion . . . from
Aristotle and Cicero, to Mauet,
Anthony and Plotkin

§ 1:1 Persuasion: The silent art

§ 1:2 Marcus Tullius Cicero: The “Master”

§ 1:3 Cicero’s six maxims of persuasion

§ 1:4 Dr. Robert Anthony’s super persuasion principles

§ 1:5 Confirmational bias and selective attention

§ 1:6 The ABC’s of modern advocacy

§ 1:7 Knowledge and control: The favored method

§ 1:8 Notes from the front (of the courtroom): Another touch of
persuasion

KeyCite: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on Westlaw®, Use KeyCite to
check citations for form, parallel references, prior and later history, and
comprehensive citator information, including citations to other decisions
and secondary materials.

§ 1:1 Persuasion: The silent art

“. . . for it is in the power over the emotions that the life and
the soul of oratory is to be found.”—Aristotle

The art and the science of persuasion, the techniques of
advocacy, come to us today from the ancient past. The Greek
and Roman empires produced great actors, great orators,
great philosophers, great rhetoricians and great advocates.

Persuasion is the ability to get what we want. A persuasive
communication facilitates getting what we want by motivat-
ing the listener to act on our behalf. It is the silent art. The
persuader slips into the listener’s mind and heart quietly,
stealthily. The persuader listens to the listener’s inner core.
Persuasion is not talking. Persuasion is not arguing. Persua-
sion is listening first, talking second.

Persuasion is not directing the listener to do anything.

1



§ 1:1 OPENING STATEMENTS

Persuasion comes from the inside. All human beings have
inner messages that play over and over in our minds. The
art of persuasion is the ability to first, find those messages
and second, convince the listener that the message being
sent is the message inside the listener. Only then can persua-
sion happen.

A persuasive communication, as Cicero wrote centuries
ago, “engages the mind and moves the heart.” A persuasive
communication triggers a positive response in the listener’s
mind, heart and soul. A persuasive communication matches,
on all fours, the message inside the listener’s mind—and
heart. The modern persuader, knows that a persuasive mes-
sage must be delivered in story form, must facilitate insight,
and must generate the “rush” we all get when we comprehend
the message when we “get it.”

In this book, we will explore the most important message,
the message sent in the beginning. But first, a touch of
persuasion. Professor Thomas A. Mauet, the author of Tri-
als,' tells us that the modern concepts of persuasion can be
distilled into six principles of persuasion: 1) think like a
Juror, 2) select a theory of the case, 3) select the trial
vocabulary: themes and labels, 4) focus on the people, not
the problem, 5) use storytelling principles, 6) focus on the
key disputed issues, 7) be an advocate. This advice from a
modern master of persuasion, is perfectly consistent with
the teachings of the ancient masters.

The First Masters
Perhaps the first great advocacy teachers were Aristotle
and Quintillian. Here, in a nutshell, is the essence of the
teachings of Aristotle and Quintillian on the art of advocacy:
1. Aristotle stressed the importance of knowing one’s
audience. He said that an advocate must understand hu-
man nature and must know how listeners think, their
habits, desires and emotions. Aristotle was a student of
people. He studied their habits, studied their non-verbal
communication, learned their speech habits and could even
mimic the reactions of his audience. He, indeed, was the
first great student of psychology and neuro-linguistics.

[Section 1:1]
"Mauet, Trials 2d (Aspen 2010).



