Kateryna Holzer

CARBON-RELATED
BORDER ADJUSTMENT
AND WTO LAW




Carbon-related Border

Adjustment and WTO
Law

Kateryna Holzer

World Trade Institute, University of Bern, Switzerland

AR it b s “‘
YRR

j, 1o E

7

Edward Elgar
Cheltenham, UK * Northampton, MA, USA



© Kateryna Holzer 2014

All rights reserved. No part of this publication may be reproduced, stored in a
retrieval system or transmitted in any form or by any means, electronic, mechanical
or photocopying, recording, or otherwise without the prior permission of the
publisher.

Published by

Edward Elgar Publishing Limited
The Lypiatts

15 Lansdown Road

Cheltenham

Glos GL50 2JA

UK

Edward Elgar Publishing, Inc.
William Pratt House

9 Dewey Court

Northampton

Massachusetts 01060

USA

A catalogue record for this book
is available from the British Library
Library of Congress Control Number: 2013958027

This book is available electronically in the ElgarOnline.com Law Subject
Collection, E-ISBN 978 178254 999 4

MIX
P“l; from
responsible sources
Eﬁg FSC® C013056

ISBN 978 1782549987

Typeset by Columns Design XML Ltd, Reading
Printed and bound in Great Britain by T.J. International Ltd, Padstow



Foreword

Thomas Cottier

The challenges of climate change mitigation and reduction of CO,
emissions and other greenhouse gases call for a detailed analysis of the
role and potential of international trade regulation, within and outside of
the World Trade Organization. While multilateral climate policies are
supposed to be shaped within the UN Framework Convention on Climate
Change and the current and future Kyoto Protocol, trade rules remain of
key importance as they control the importation and exportation of
products under varying production and process standards (PPMs). The
first best solution clearly consists of multilaterally agreed policies and
standards. Yet, the reality of competing economies and free-riding calls
for the exploration of to what extent countries can unilaterally and
lawfully impose standards on importation, or impose taxation, seeking to
create a level playing field and avoiding carbon leakage. The scope and
limits of such measures in terms of extraterritorial reach and effects are
essentially defined by WTO law. The present book by Dr Kateryna
Holzer explores the scope for such measures in great detail, and offers
legal guidance to policymakers and adjudicators in assessing so called
Border Adjustment Measures (BAMs), setting off the costs of carbon
mitigating measures imposed on domestic industries. The research
focuses on trade in goods.

The research was funded by the Swiss National Research Foundation,
NCCR Climate, University of Bern, over a period of four years and
conducted at the World Trade Institute within the Work Package on Trade
and Climate Change of the NCCR Trade Regulation. It is an honour to
write a few lines in recognition of the work of the author. She excelled as
a student of MILE programme (Master of International Law and Eco-
nomics) at the WTIL. She eventually joined WTI staff. While working on
her PhD thesis, she raised a family with two small children, and was an
active staff member significantly contributing to the research effort of the
Institute and to the work for the Intergovernmental Panel on Climate
Change (IPPC) as a contributing author of the Fifth Assessment Report
(ARS5) of Working Group III, assessing the role and potential of regional
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trade agreements in climate change mitigation. Her book is essentially
based upon her PhD research. It makes an essential contribution to the
field.



Acknowledgements

This book is the outcome of my PhD project within the Swiss National
Centre for Competence in Research on Climate (NCCR Climate), the
completion of which would not have been possible without the skillful
guidance, encouragement and support of my supervisor, Professor Dr.
Thomas Cottier of the World Trade Institute of the University of Bern. I
sincerely thank him for this. I am also grateful to Professor Dr. Joost
Pauwelyn of the Graduate Institute in Geneva for taking time as a second
evaluator to assess my doctoral thesis and for making his valuable
comments and suggestions for its improvement.

[ have good memories of thought-provoking exchanges with Professor
Dr. Reinhard Quick (Saarland University in Saarbriicken) and I gratefully
acknowledge his useful comments. I would like to thank Dr. Peter
Holmes (University of Sussex) and Thomas Reilly (formerly with the
University of Sussex) for sharing their expertise in the field of carbon
regulation. I am also indebted to my husband Dr, Patrick Edgar Holzer
(former Senior WTO Law Adviser to the Swiss State Secretariat for
Economic Affairs) for stimulating discussions and exchanges of ideas.

[ express my gratitude to Nashina Shariff, a graduate of the master of
climate science program of the University of Bern for her fruitful
co-operation on a number of projects over the last few years, and her
excellent editorial assistance and valuable comments on this book.

This book benefited greatly from discussions at weekly meetings of the
working package 5 on climate and trade of the ‘National Centre for
Competence in Research® (NCCR) Trade Regulation. I thank all the
working package members for this. I am especially obliged to Dr. Dannie
Jost for her useful assistance with literature search and computer skills.

While thankfully acknowledging the advice of many, all errors and
shortcomings remain my own.

I would further like to thank my husband for his constant support and
understanding, my parents, Larissa and Vladimir Gapotchenko, and my
parents-in-law, Hanna and Walter Holzer, for their assistance, which
enabled me to combine my being a mother of two little boys with
working fruitfully on this book.

ix



X Carbon-related border adjustment and WTO law

Finally, I am grateful to Curt Rommel Stiftung and to the law faculty
of the University of Bern for their financial support.



Abbreviations

AB
ACESA
AD(s)
ADA

APEC
Art.

BA
BAM(s)
BASIC

BAT
BCAs
BTA(s)
CAFE
CBDR
CDM
CERs
COP
CRTA
CTE
CU
CVD(s)
DSB
DSU
EC
ECJ
ed/eds
EGS

Appellate Body

American Clean Energy and Security Act
Antidumping duty(ies)

Anti-dumping Agreement (Agreement on
Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994)
Asia-Pacific Economic Cooperation

Article

Border adjustment

Border adjustment measure(s)

Bloc of four largest developing countries — Brazil,
South Africa, India and China

Best available technology

Border carbon adjustments

Border tax adjustment(s)

Corporate Average Fuel Economy standard
Common but differentiated responsibility
Clean Development Mechanism

Certified emission reductions

Conference of Parties

Committee on Regional Trade Agreements
Committee on Trade and Environment
Customs union

Countervailing duty(ies)

Dispute settlement body

Dispute Settlement Understanding
European Community/European Communities
European Court of Justice

Editor/editors

Environmental goods and services

Xi



Xii

EISA
EPA
ETS
EU

FTA
G-20
GATS
GATT
GDP
GHG
GSP
HS

ibid.
ICAO
ICTSD

IIFT
IPCC
IPR
ISO

JI
LCES
LDC
MEA
MFEN
MRA
MRV
NAFTA
NAMA
NGO
no.
NPA
NPA measure
NT

Carbon-related border adjustment and WTO law

Energy Independence and Security Act

US Environmental Protection Agency
Emissions trading scheme

European Union

Folio (*and pages following”)

Free trade area/agreement

Group of twenty major economies

General Agreement on Trade in Services
General Agreement on Tariffs and Trade
Gross domestic product

Greenhouse gases

Generalized System of Preferences
Harmonized Commodity Description and Coding
System of the World Customs Organization
Ibidem (‘in the same place”)

International Civil Aviation Organization
International Centre for Trade and Sustainable
Development

Indian Institute of Foreign Trade
Intergovernmental Panel on Climate Change
Intellectual property right

International Organization for Standardization
Joint Implementation

Low-Carbon Fuel Standard

Least developed country

Multinational environmental agreement
Most-favoured nation principle/treatment
Mutual recognition agreement

Monitoring, reporting and verification procedures
North American Free Trade Agreement
Nationally appropriate mitigation action
Non-governmental organization

Number

Non-physical aspect

National measure related to an NPA

National treatment



OoDC
ODS
OECD

PPM

PPM measure
Ppm

PPP

PTA

RTA

SCM Agreement

SPS Agreement

SPS regulations
STO

TBT Agreement
TPP
TRIPS

TTIP

t

UN
UNEP
UNFCCC

US(A)
US$
VAT
VCLT
vol.
WMO
WTO

Abbreviations xiii

Ozone-depleting chemicals
Ozone-depleting substance

Organization for Economic Cooperation and
Development

Process and production method
National measure related to a PPM
Parts per million

Polluter pays principle

Preferential trade agreement
Regional trade agreement

Agreement on Subsidies and Countervailing
Measures

Agreement on the Application of Sanitary and
Phytosanitary Measures

Sanitary and phytosanitary regulations

Specific trade obligation in a multilateral
environmental agreement

Agreement on Technical Barriers to Trade
Trans-Pacific Partnership

Agreement on Trade-Related Aspects of Intellectual
Property Rights

Transatlantic Trade and Investment Partnership
Ton

United Nations

United Nations Environment Programme

United Nations Framework Convention on Climate
Change

United States (of America)

United States dollars

Value-added tax

Vienna Convention on the Law of the Treaties
Volume

World Meteorological Organization

World Trade Organization



Table of cited GATT 1947 reports

Belgium — Family Allowances: Belgian Family Allowances, G/32, adopted 7
November 1952, BISD 1S/5993 ... 139
Canada — Alcoholic Drinks: Canada — Import, Distribution and Sale of Certain
Alcoholic Drinks by Provincial Marketing Agencies, DS17/R. adopted on 18
February 1992, BISD 398/27 ciiissamsvimasssmmassssimsimstomsssisiomsissimssiiieis 74
Japan — Alcoholic Beverages I: Japan — Customs Duties, Taxes and Labelling
Practices on Imported Wines and Alcoholic Beverages, L./6216, adopted 10
November 1987, BISD 345/83 ..o 100
Sweden-AD Duties: Swedish Anti-Dumping Duties, /328, adopted 26 February
1955, BISD BS/BI .......ccococeocnmnsmcmsnensmsscsenssmresmearsnsnsonsasssasssssssmarstssossessssnenss 69
Thailand — Cigarettes: Thailand — Restrictions on Importation of and Internal Taxes
on Cigarettes, DS10/R, adopted 7 November 1990, BISD 375/200 ............ 153
Tuna/Dolphin I see US-Tuna (Mexico)
Tuna Dolphin I see US-Tuna (EEC)
US — Canadian Tuna: United States — Prohibition of Imports of Tuna and Tuna
Products from Canada, /5198, adopted on 22 February 1982, BISD
DISTHM o criin e e cebmannsmsssensecs osnsrsaswssamtssrmeranessvessibysoevcnbarSele cveds oo T2 176
US — DISC: United States — Income Tax Legislation, 1./4422, adopted 7 December
1981, BISDI2IS/98 ..ccverrerrensrsarnesmsnnerassnenarsssummnernssssrsrssssnssnsesssasnnnssasssssones 70
US —Malt Beverages: United States — Measures Affecting Alcoholic and Malt
Beverages, DS23/R, adopted 19 June 1992, BISD 39S/206 ......ccccoverurnnnens 126
US — Superfund: United States — Taxes on Petroleum and Certain Imported
Substances, L/6175, adopted 17 June 1987, BISD 34S8/136 ... 65-6,71,73,78,.
99, 102, 107-8, 129, 138, 228, 230
US —Taxes on Automobiles: United States — Taxes on Automobiles, DS31/R, 11
October 1994, unadopted ..o 114, 125-6
US —Tuna (Mexico): United States — Restrictions on Imports of Tuna, DS21/R,
3 September 1991, unadopted, BISD 395/155 ......... 86,94, 102, 130, 164, 194
US —Tuna (EEC): United States — Restrictions on Imports of Tuna, DS29/R, 16
June 1994, unadopted ... 194

Xiv



Table of cited WTO reports

Argentina — Hides and Leather: Argentina— Measures Affecting the Export of
Bovine Hides and the Imports of Finished Leather, Panel Report, WT/
DS155/R and Corr. 1. 19 December 2000, adopted 16 February 2001 ......... 123

Brazil-Retreaded Tyres: Brazil — Measures Affecting Imports of Retreaded Tyres,
Panel Report, WT/DS332/R, 12 June 2007, modified by Appellate Body
Report, WT/DS332/AB/R, 3 December 2007; Article 21.3 (¢) Arbitration
Report. 29 August 2008, WT/DS332/16, adopted 20 August 2009 ........ 1514,

168, 184,2834

Canada — Autos: Canada —Certain Measures Affecting the Automotive Industry,
Panel Report, WT/DS139/R, WT/DS142/R, 11 February 2000, modified by
Appellate Body Report, 31 May 2000, WT/DS 139/AB/R, WT/DS142/AB/R,
adopted 19 June 20005 ssasssmsamsiomvcossweninaas s aissasmisii 96, 120, 138-9

Canada — Feed-in Tariff Program: Canada — Measures Relating to the Feed-in Tariff
Program, Panel Report, WT/DS412/R, WT/DS426/R, 19 December 2012,
modified by Appellate Body Report, 6 May 2013, WT/DS412/AB/R, WT/
DS426/AB/R, adopted 24 May 2013 .....ccccoeeiuiiiniesissanensiisamssnioessosssnasesass 117

Canada — Periodicals: Canada — Certain Measures Concerning Periodicals, Panel
Report, WT/DS31/R and Corr.1, 14 March 1997, modified by Appellate Body
Report, 30 June 1997, WT/DS31/AB/R, adopted 30 July 1997 ........... 116,133

Chile — Alcoholic Beverages: Chile — Taxes on Alcoholic Beverages, Panel Report,
WT/DS87/R, WT/DS110/R, 15 June 1999, modified by Appellate Body
Report, 13 December 1999, WT/DS87/AB/R. WT/DS110/AB/R, adopted 12
JANUATY 20000 woussisonsmmsssmumimmsminsivissmismosimesinsinss s iamesmsms 126, 134

China-Auto Parts: China — Measures Affecting Imports of Automobile Parts, Panel
Report, WT/DS339/R, WT/DS340/R, WT/DS342/R, 18 July 2008, upheld by
Appellate Body Report, 15 December 2008, WT/DS339/AB/R, and modified
by Appellate Body Report, 15 December 2008, WT/DS340/AB/R, WT/
DS342/AB/R, adopted 12 January 2009 .......ccceeriiiiicecrnicnnnnns 80, 82-3,217

China-Publications and Audiovisual Products: China— Measures Affecting Trading
Rights and Distribution Services for Certain Publications and Audiovisual
Entertainment Products, Panel Report, WT/DS363/R. 12 August 2009, upheld
by Appellate Body Report. 21 December 2009, WT/DS363/AB/R, adopted 19
JAMBAYY 2OV cxccuniuimmamemmsromsmnmn e iomssmrs s e v6s s oot s T SR AR 5535 0 147

China-Raw Materials: China— Measures Related to the Exportation of Various Raw
Materials, Panel Report, WT/DS394/R, WT/DS395/R, WT/DS398/R, 5 July
2011, modified by Appellate Body Report, 30 January 2012, WT/DS394/
AB/R,WT/DS395/AB/R, WT/DS398/AB/R, adopted 22 February 2012 . 147,

155-6,217

Xv



xvi Carbon-related border adjustment and WTO law

Colombia— Ports of Entry: Colombia— Indicative Prices and Restrictions on Ports
of Entry, Panel Report, WT/DS366/R, 27 April 2009, adopted 20 May
OO w05 amscunssonssrvssssrsassssmsy o suin oo A5E S S THE A A VA R R s 183
Dominican Republic — Import and Sale of Cigarettes: Dominican Republic —
Measures Affecting the Importation and Internal Sale of Cigarettes, Panel
Report, WT/DS302/R, 26 November 2004, modified by Appellate Body
Report, 25 April 2005, WT/DS302/AB/R, adopted 19 May
e e NS 123-4,129, 135, 183
EC-Approval and Marketing of Biotech Products: European Communities —
Measures Affecting the Approval and Marketing of Biotech Products, Panel
Report, WT/DS291/R, WT/DS292/R and WT/DS293/R, 29 September 2006,
adopted 21 November 2006 ........ccoveviieeeeeeeiiceeeeeee 40,112,136, 246
EC —Asbestos: European Communities — Measures Affecting Asbestos and
Asbestos Containing Products, Panel Report, WT/DS135/R and Add. 1, 18
September 2000, modified by Appellate Body Report, 12 March 2001, WT/
DS135/AB/R, adopted 5 April 2001 ...... 29,76,87,109-12, 118-19, 121, 126,
135, 142, 1504, 176-7, 183, 192-3, 197
EC —Bananas [1I: European Communities — Regime for the Importation, Sale and
Distribution of Bananas, Panel Report, Complaint by Ecuador, WT/DS27/R/
ECU, by Mexico, WT/DS27/R/MEX., by the United States, WT/DS27/R/
USA, and by Guatemala and Honduras, WT/DS27/R/GTM and WT/DS27/R/
HND, 22 May 1997, modified by Appellate Body Report, 9 September 1997,
WT/DS27/AB/R, adopted 25 September 1997 ....... 123,126, 134-5, 150, 193,
277
EC-Bananas III - Article 21.5 (Ecuador): European Communities — Regime for the
Importation, Sale and Distribution of Bananas, Second Recourse to Article
21.5 of the DSU by Ecuador, Panel Report, WT/DS27/RW2/ECU, 7 April
2008, modified by Appellate Body Report, 26 November 2008, WT/DS27/
AB/RW2/ECU, adopted 11 December 2008 ..........cccoveveriiesienneriiiiinieannenes 255
EC —Hormones: EC Measures Concerning Meat and Meat Products (Hormones),
Panel Report, 18 August 1997, Complaint by Canada, WT/DS48/R/CAN, and
by the United States, WT/DS26/R/USA, modified by Appellate Body Report,
16 January 1998, WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February
OB oo s AT T T axp s asensunnngens o SaA e TSRS TSRS TR 149
EC - Sardines: European Communities — Trade description of Sardines, Panel
Report, WT/DS231/R, 29 May 2002, modified by Appellate Body Report. 26
September 2002, WT/DS231/AB/R, adopted 23 October 2002 ... 141, 190-91
EC — Tariff Preferences: European Communities — Conditions for the Granting of
Tariff Preferences to Developing Countries, Panel Report, WT/DS246/R, 1
December 2003, modified by Appellate Body Report, 7 April 2004, WT/
DS246/AB/R, adopted 20 April 2004 .....c.ooeereriiriiieeeecicieeeeeereiiee e 172
India-Additional Import Duties: India— Additional and Extra-Additional Duties on
Imports from the United States, WT/DS360/R, 9 June 2008, modified by
Appellate Body Report, 30 October 2008, WT/DS360/AB/R, adopted 17
November 2008 ..ot 73-5, 80, 84
Indonesia—Autos: Indonesia — Certain Measures Affecting the Automobile
Industry, Panel Report, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R
and Corr.1, 2,3, and 4,2 July 1998, adopted 23 July 1998 ............... 120, 138-9



Table of cited WTO reports xvii

Japan — Alcoholic Beverages 11: Japan — Taxes on Alcoholic Beverages, Panel
Report, WT/DS8/R, WT/DS10/R, WT/DS11/R, 11 July 1996, modified by
Appellate Body Report. 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted | November 1996 ........... 109, 114-18, 122, 126-7,

131-3, 251

Korea—Alcoholic Beverages: Korea—Taxes on Alcoholic Beverages, Panel Report,
WT/DS75/R, WT/DSB4/R, 17 September 1998, modified by Appellate Body
Report, 18 January 1999, WT/DS75/AB/R, WT/DS84/AB/R, adopted 17
February 1999 ..o 116-17,133

Korea— Various Measures on Beef: Korea— Measures Affecting Imports of Fresh,
Chilled and Frozen Beef, Panel Report, WT/DS161/R, WT/DS169/R, 31 July
2000, modified by Appellate Body Report, 11 December 2000, WT/DS161/
AB/R, WT/DS169/AB/R, adopted 10 January 2001 ........ 76,129, 135,151-2,

182

Mexico—Taxes on Soft Drinks: Mexico — Tax Measures on Soft Drinks and Other
Beverages, Panel Report, WT/DS308/R, 7 October 2005, modified by
Appellate Body Report, 6 March 2006, WT/DS308/AB/R WT/DS308/R,
adopted 24 March 2006

Philippines — Distilled Spirits: Philippines — Taxes on Distilled Spirits, Panel
Report, WT/DS396/R, WT/DS403/R, 15 August 2011, moditied by Appellate
Body Report, 21 December 2011, WT/DS396/AB/R, WT/DS403/AB/R,
adopted 20 Jan0ary 2002 «sesm:smesssassmsmosvimninsssis s 110-11,116-17

Shrimp/Turtle see US-Shrimp

Shrimp/Turtle — Article 21.5 see US/Shrimp — Article 21.5

Thailand-Cigarettes (Philippines): Thailand —Customs and Fiscal Measures on
Cigarettes from the Philippines, Panel Report, WT/DS371/R, 15 November
2010, modified by Appellate Body Report, 17 June 2011, WT/DS371/AB/R,
adopted 15 R01 1 vermmmusesmomenimgsrersmsmmsa 110

Turkey-Textiles: Turkey — Restrictions on Imports of Textile and Clothing Products,
Panel Report, WI/DS34/R, 31 May 1999, modified by Appellate Body
Report, 22 October 1999, WT/DS34/AB/R, adopted 19 November
1999 .t e e e 280, 284,286

US —Clove Cigarettes: United States — Measures Affecting the Production and Sale
of Clove Cigarettes, Panel Report, WT/DS406/R, 2 September 2011, upheld
by Appellate Body Report, 4 April 2012, WT/DS406/AB/R, adopted 24 April
2012 i, 1201, 124, 127-8, 1424, 147, 187, 192-3, 254

US —COOL: United States — Certain Country of Origin Labelling (COOL)
Requirements, Panel Report, WT/DS384/R and WT/DS386/R, 18 November
2011, modified by Appellate Body Report, 29 June 2012, WT/DS384/AB/R
and WT/DS386/AB/R, adopted 23 July 2012 .......ooviveveeeeiiiericiienernne 144,192

US - FSC: United States — Tax Treatment for ‘Foreign Sales Corporations’, Panel
Report, WT/DS108/R, 8 October 1999, modified by Appellate Body Report,
24 February 2000, WT/DS 108/AB/R, adopted 20 March 2000 ....... 24,202-3,

254

US —FSC (Article 21.5 — EC): United States — Tax Treatment for ‘Foreign Sales
Corporations—Recourse to Article 21.5 of the DSU by the European
Communities, Panel Report, WT/DS108/RW, 20 August 2001, modified by



XVviii

US-

US-

US-

US-

US-

US-

Carbon-related border adjustment and WTO law

Appellate Body Report, 14 January 2002, WT/DS 108/AB/RW, adopted 29
January 2002 ... nnen 119,134
Gambling: United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, Panel Report, WT/DS285/R, 10 November
2004, modified by Appellate Body Report, 7 April 2005, WT/DS285/AB/R.
adopted 20 April 2005 i sasissomsisssissvsssamissism iz 151-3. 167
Gasoline: United States — Standards for Reformulated and Conventional
Gasoline, Panel Report, WT/DS2/R, 29 January 1996, modified by Appellate
Body Report, 29 April 1996, WT/DS2/AB/R, adopted 20 May 1996 ...... 324,
114, 1501, 155-6, 166-8, 176, 191
Shrimp: United States — Import Prohibition of Certain Shrimp and Shrimp
Products, Panel Report, WT/DS58/R and Corr. 1, 15 May 1998, modified by
Appellate Body Report, 12 October 1998, WT/DS58/AB/R, adopted 6
November 1998 ....29,34,96-7, 148-9, 154-5, 164, 166-71, 173-5, 180, 195
Shrimp —Article 21.5: United States — Import Prohibition of Certain Shrimp
and Shrimp Products — Recourse to Article 21.5 of the DSU by Malaysia,
Panel Report, WT/DS58/RW, 15 June 2001, upheld by Appellate Body Report,
22 October 2001, WT/DS58/AB/RW, adopted 21 November 2001 ........... 154,
161-2, 166-7,169, 177, 180, 195
Softwood Lumber I'V; United States — Countervailing Duty Determination
with Respect to Certain Softwood Lumber from Canada, Panel Report, WT/
DS257/R and Corr. 1, 29 August 2003, modified by Appellate Body Report. 19
January 2004, WT/DS257/AB/R, adopted 17 February 2004 ............. 193,212
Tuna Il (Mexico): United States — Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products. Panel Report, WT/DS381/R,
15 September 2011, modified by the Appellate Body Report, 16 May 2012,
WT/DS381/AB/R, adopted in June 2012 ............ 97,112-13, 124,129, 141-5,
164-5, 188-90, 192-3, 197



Carbon-related Border Adjustment and
WTO Law



Contents

Foreword

Thomas Cottier
Acknowledgements

List of abbreviations

Table of cited GATT 1947 reports
Table of cited WTO reports

1. Introduction

PARTI CARBON-RELATED BORDER ADJUSTMENT:
PUTTING THE ISSUE INTO CONTEXT

2. Human-induced climate change and global action
3. Border adjustment as it relates to climate policy
4. Border adjustment practices in international trade

PARTII WTO LEGAL ISSUES CONCERNING
CARBON-RELATED BORDER ADJUSTMENT

5. PPM-based border adjustment under WTO law

6. The possibility of defense under general exceptions of GATT
Article XX

7. Testing WTO compliance of various forms of carbon-related
BAMs

8. Legal issues arising from the implementation of carbon-related
BAMs

PARTIII SOLUTIONS TO THE WTO-INCONSISTENCY OF
CARBON-RELATED BORDER ADJUSTMENT

9. The potential of and limits to a multilateral approach
10. A bilateral approach to imposing carbon-related border
adjustments

vii
1X
xi

Xiv

XV

42
63

91

146

178

219

243

263



