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AND THE JUDICIARY are separate but
dependent branches of the federal gov-
rnment. The Supreme Court defines the lim-
sional authority under the terms of the
ongress confirms the Court’s members, sets
nd pays its bills. Just as the Court has used
its judicial review powers to influence the shape of federal
legislation, so Congress has tried from time to time to use its
powers over the Court to influence the outcome of particu-
lar rulings.

CONGRESSIONAL INFLUENCE

Congress can influence the Supreme Court in three general
ways—through selection, confirmation, and impeachment
of individual justices; through institutional and jurisdic-
tional changes; and through direct reversal of the effects of
specific Court decisions.

The Justices

Congress has limited influence over the president’s choice of
a Supreme Court nominee. There is no established proce-
dure for Congress to advise the president on the choice of a
nominee, although a majority in both houses at least twice
has successfully petitioned the chief executive to nominate a
particular person to a Court vacancy.

The Constitution does, however, require Senate confir-
mation of all Supreme Court nominees, and the Senate
takes this responsibility seriously. Of the 150 nominations to
the Court, 28 have failed to win confirmation. All but 6 of
these rejections, most of them for partisan political reasons,
occurred in the eighteenth and nineteenth centuries.

For a variety of reasons, Congress’s power to impeach
Supreme Court justices has been of little significance. Only
one justice has been impeached—Samuel Chase in 1804—
and he was acquitted by the Senate. Another justice,
Abe Fortas, resigned in 1969 under threat of impeachment,
but Justice William O. Douglas, accused a year later of

committing similar improprieties, not only did not resign
but also was cleared of all the charges. Through its appro-
priations process, Congress controls all of the money for
the operation and maintenance of the federal judicial sys-
tem, including the Supreme Court. It also sets the levels of
the justices’ salaries. Congress has never tried to pressure
the Court by deliberately withholding operational funds.
In 1964, however, after the Court handed down a series of
controversial rulings, a majority in Congress voted to deny
the justices as large a pay increase as other high-ranking
federal employees received.

The Institution

Congress has been least successful in influencing the Court
by making changes in the institution itself and in its proce-
dures and functions. Only once has it stopped the Court
from taking action by revoking its power to review a case
while the case was pending. Proposals to limit the Court’s
jurisdiction so that it may not review federal legislation on
specific subjects are offered whenever the Court issues a
particularly controversial decision or series of rulings, but
none of these proposals has been approved.

Congress has tried to influence the philosophical
composition of the Court by changing its size. This ploy
apparently worked once. In 1869, after the Court found a
particular statute unconstitutional by a 4-3 vote, Congress
increased the size of the Court by two members; the case
was reconsidered, and the earlier decision was reversed by
a 5-4 vote. Proposals to require unanimity or a two-thirds
vote of the justices to declare federal statutes or state laws
unconstitutional also have been made in Congress through-
out the Court’s history, but none has ever passed.

The Decisions

Congress has been far more adept at reversing specific Court
decisions than at eliminating whole areas from Supreme
Court review. Reversal may come about through legislation,
if the Court’s decision is based on statutory construction
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and interpretation, or through constitutional amendment,
if the decision is an interpretation of a constitutional provi-
sion. The first constitutional amendment overturning a
Supreme Court decision was the Eleventh, ratified in 1795;
the first legislative reversal came in 1852.

Periods of Confrontation

There have been several major periods of confrontation
between Congress and the Court. The first of these occurred
in the early 1800s, when the national leadership passed
from the Federalists to the Democratic-Republicans. The
last confrontational period occurred in the mid-1950s and
1960s, when conservative members of Congress constantly
challenged the liberal decisions on social issues handed
down by the Warren Court.

In the 1800 elections, the Federalists lost Congress
and the presidency to the Democratic-Republicans, and
Thomas Jefferson was to replace President John Adams.
To ensure that they would have some influence in the
national government, the Federalists, in the final days of
the Adams administration, passed legislation creating
sixteen new circuit court judgeships and forty-two justice
of the peace positions. The Federalists also stipulated
that when the next vacancy occurred on the Court, it
would go unfilled and the number of justices would be
reduced by one. Adams quickly appointed Federalists to
the new judgeships, but his midnight appointments came
so late that some of the appointees never received their
commissions. Their suit to force the Jefferson adminis-
tration to honor the Adams appointments resulted in the
famous Marbury v. Madison decision. (See details of this
case, pp. 93-97.)

In 1802 the Democratic-Republicans repealed the new
judgeships and raised the number of justices back to six.
They also postponed the next Supreme Court term so that
the Court would be unable to hear quickly an anticipated
suit challenging the validity of the repeal. When the Court
met again in 1803, it sustained the repeal. Still not satisfied,
the Democratic-Republicans decided to attack the Federal-
ists on the Supreme Court through impeachment, selecting
as their first target Justice Samuel Chase, a man who had
used his position on the bench to advance Federalist
doctrine.

The House impeached Chase on a party-line vote, but
the Democratic-Republicans did not hold together in the
Senate, and he was acquitted. The House then passed a bill
to authorize the president to remove a justice at the request
of a majority of the House and Senate, but that effort also
died in the Senate. After those two defeats, Democratic-
Republicans ended their broadside attack on the Federalist
judiciary, choosing instead to fill vacancies with individuals
of their own persuasion as opportunities arose.

FEDERAL POWER VERSUS
STATES' RIGHTS

In the 1820s and early 1830s controversial decisions
expanded the powers of the national government at the
expense of state sovereignty. This situation led Congress to
try unsuccessfully to remove the Court’s jurisdiction to hear
cases challenging the validity of state laws. Repeal of this
power would have prevented the Court from reviewing the
validity of any state law and would have resulted in conflict
and confusion among the states. The proposals were, how-
ever, soundly defeated in the House in 1831.

Reconstruction

Congress had its greatest successes in curbing the Court
during the post-Civil War Reconstruction era. In addition
to reducing the number of justices, as vacancies occurred,
from ten to seven to prevent President Andrew Johnson
from making any appointments to the Court, Congress
repealed the Court’s jurisdiction to review certain denials of
writs of habeas corpus. The repeal, which the Court ulti-
mately sustained (but which Congress eventually reversed),
prevented it from rendering an opinion in a pending case on
the constitutionality of the congressional program of
Reconstruction.

Once Johnson left office, Congress quickly raised the
number of justices to nine. The additional seats proved criti-
cal to the Court’s reversal of its decision that Congress could
not make paper money a substitute currency for gold in the
payment of debts.

Progressives

In the early 1920s Progressives in Congress tried to pressure
the economically and socially conservative Court into ren-
dering more liberal decisions, but these attempts were sin-
gularly unsuccessful. Indeed, few of their proposals won any
consideration at all. Among the proposals were legislation to
require two-thirds of the justices to concur in decisions
declaring federal statutes unconstitutional and a measure to
permit Congress to overrule a Court decision invalidating a
federal law by repassing the statute with a two-thirds
majority.

New Deal Crisis

Although an economically conservative Court clashed with
Congress when it declared most of the early New Deal legis-
lation invalid in the 1930s, the Court’s real confrontation
was with President Franklin D. Roosevelt, who sought to
moderate the Court’s conservatism by “packing” it with
additional members. The plan was extremely unpopular; a
majority in Congress opposed it and instead enacted legisla-
tion making retirement for elderly justices more financially
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attractive. Even though Roosevelt’s plan to increase the size
of the Court was defeated, at the cost of a serious rift in the
Democratic Party, his goal of more economic power for the
federal government was achieved.

In decisions reached before the Court-packing plan
was unveiled but not announced, the Court indicated that it
was adopting a broader view of federal economic regulatory
powers. The Court reinforced its new stance by sustaining
reenactment of much of the New Deal legislation it had
previously found unconstitutional. Then, within months of
enactment of the liberalized retirement bill, one of the con-
servative stalwarts on the Court announced his resignation.
From that point on, Roosevelt was able to gradually make
appointments that strengthened the liberal faction on the
Court.

The Warren Court

During the fifteen years Earl Warren was chief justice (1954—
1969), the Court consistently sustained individual and
minority interests against what many citizens considered to
be the best interests of the community. Warren began his
career on the Court by writing the opinion declaring segre-
gation in public schools unconstitutional. Under his guid-
ance, the Court—often by narrow margins—sustained
procedural rights for alleged wrongdoers and criminals,
upheld the civil rights of blacks and other racial minorities,
granted First Amendment protections to alleged subver-
sives, narrowly defined what material was obscene and
could therefore be banned, prohibited officially prescribed
prayer and religious observances in public schools, and
ordered state legislatures to reapportion on the basis of
“one person, one vote.”

Each of these decisions outraged some segment of the
population. Complaints that the Court was too permissive
and that its decisions would lead to the moral downfall of
the country abounded, and billboards all across the country
demanded Warren’s impeachment.

Responding to their constituents and their own more
conservative political and social philosophies, several
groups in Congress tried to curb the Warren Court, but
very few of these attempts were successful, and even fewer
had any real effect on the Court. Efforts to cut back the
Court’s jurisdiction to review certain kinds of federal and
state legislation failed, as did several attempts to reverse
specific decisions by legislation or through constitutional
amendment. Congress did succeed in reversing one deci-
sion relating to subversive activities and in modifying three
decisions relating to criminal procedures in federal courts.
The Court itself—under Warren and his successors, Warren
E. Burger, William H. Rehnquist, and John G. Roberts Jr.—
modified more of the disputed decisions than did
Congress.

The Post-Warren Court

Although the Burger Court (1969-1986) was signifi-
cantly more conservative than the Warren Court, a few
of its decisions, including acceptance of forced busing as
a method to achieve racial desegregation in public
schools and its bar on state prohibition of abortions,
elicited loud but ineffective calls from Congress for
statutory reversal and jurisdictional curbs on the Court.
In the 1980s, however, Congress succeeded in reversing
two conservative decisions by the Court on questions of
civil rights. In the area of voting rights, the Court had
made challenges to discriminatory laws more difficult,
but Congress amended the 1965 Voting Rights Act to
contradict the ruling. A later Court decision that limited
the impact of a sex discrimination ban, and affected
similar language in other civil rights laws, was reversed
by Congress, although the effort took several years to
move through the legislative process. With Rehnquist as
chief justice, the Court in 1989 cut back on the reach of
federal laws against job discrimination. Another pro-
tracted legislative battle ensued, concluding in 1991 with
passage of a broad-based reversal of several Court
decisions.

In the second half of the 1990s, the Rehnquist Court
struck down or limited a number of congressional measures
that had been championed by liberal Democrats, including
the Violence Against Women Act, the Brady Handgun Con-
trol Act, and the Americans with Disabilities Act. Senators
Joseph Biden, D-Del., and Hillary Rodham Clinton, D-N.Y.,
spoke out against what they called “conservative judicial
activism” by the Court. But Congress as a whole took no
action seeking to reverse the decisions.

Republicans in Congress chafed at Court decisions
that limited President George W. Bush’s authority in the
so-called war on terrorism. In Hamdan v. Rumsfeld
(2006) the Court struck down Bush’s rules for military
commissions to try terrorists held at Guantinamo Bay,
Cuba, on the grounds that these rules had not been writ-
ten into law. Months later, Congress passed the Military
Commissions Act to reverse the Court’s decision and to
give Bush the authority he needed. This victory proved to
be short-lived, as the Court in Boumediene v. Bush (2008)
struck down one provision of this law as unconstitu-
tional because it barred prisoners from filing a writ of
habeas corpus. In a 5-4 decision, the justices said prison-
ers can go to court to challenge the government’s basis
for holding them.

For their part, Democrats in Congress objected
when the Court made it harder for employees to sue over
unequal pay. Writing for the 5-4 majority, Justice Alito
said employees who sue must point to an unfair and
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discriminatory pay decision in the 180 days prior to the
suit, citing the statute of limitation set in the law. This
2007 decision threw out a lower court verdict in favor of
Lilly Ledbetter, an Alabama woman who learned she had
been paid far less than men when she worked for Good-
year Tire Company. In 2009 the Democratic-led 111th
Congress passed as its first measure the Lilly Ledbetter
Fair Pay Act to reverse the Court’s decision. The new law
said each new paycheck could be considered an act of
discrimination. The bill was signed into law by President
Barack Obama.

Although Congress rarely has been successful—
outside of reversing decisions through legislation—in
directly pressuring the Court, it is impossible to measure
how much, if any, indirect pressure is placed on the Court
by consideration of Court-limiting proposals. Perhaps the
overall impact of such congressional efforts has been not to
weaken the Court’s authority but to strengthen it. Each time
Congress attempts to curb the Supreme Court and fails, the
public perception is heightened that the Court as an institu-
tion is unassailable and that its decisions, except in extreme
circumstances, are final.

e




Pressures on the Justices

Congress as an institution has little influence on the selec-
tion of nominees to the Supreme Court. Although the Con-
stitution in Article II, section 2, stipulates that the president
shall appoint Supreme Court justices by and with the advice
and consent of the Senate, the advisory role usually occurs
after the fact as the Senate considers confirmation.

SELECTION AND REJECTION

An individual senator or representative, particularly one
who is personally close to the president, may wield some
unofficial influence in the selection process. And because
the Senate adheres to the custom of senatorial courtesy—a
custom that reflects its reluctance to confirm a nominee
who is repugnant to a senator of the nominee’s home
state—presidents do well to assure themselves in advance
that their nominees will not be objectionable to the perti-
nent senators.

In at least two instances, a majority of the Senate and
House successfully petitioned the president to nominate a
specific individual. In 1862, 129 of 140 House members and
all but four senators signed a petition urging President
Abraham Lincoln to nominate Samuel E Miller of Iowa to
the vacancy created by the death of Justice Peter V. Daniel.
The Senate confirmed Miller’s nomination half an hour
after receiving it." After Justice Robert C. Grier announced
his resignation in December 1869, members of Congress
submitted a petition to President Ulysses S. Grant asking
him to name former secretary of war Edwin M. Stanton to
the seat. Already pending in the Senate was the nomination
of Grant’s attorney general, Ebenezer R. Hoar, to a second
vacancy on the Court, but Hoar’s nomination had run into
some difficulty. Although Stanton was not Grant’s first
choice, the president acceded to the congressional request,
thinking that the Stanton nomination might enhance Hoar’s
confirmation chances. Grant’s strategy never bore fruit,
however. Confirmed immediately upon nomination, Stan-
ton died four days later of heart trouble. The Senate rejected
Hoar in February 1870.2

Qualifications

Although the Constitution specifies qualifications that the
president and members of Congress must meet, it sets no
corresponding requirements for Supreme Court justices.
Proposals to establish qualifications for the Court have been
made throughout the nation’s history, but few have received
more than passing attention in Congress.

The most frequent recommendations are that justices
be natural-born citizens, of a minimum age, and have a
certain number of years of judicial experience. This last sug-
gestion may grow into an informal requirement. Pressure
from the legal community and the increasing complexity of
the law have made experience on the bench an important
consideration in the selection of nominees. Although the
Senate does not play a significant role in the selection of
justices, it plays a crucial one in the confirmation of
Supreme Court nominees. Article II, section 2, of the Con-
stitution provides that no nominee shall be seated unless
confirmed by the Senate. Of the 148 individuals nominated
to a seat on the Supreme Court, 29, nearly one-fifth, have
failed to win confirmation. By contrast, the Senate has
denied confirmation to only ten cabinet nominees.

Competence

Only two Supreme Court nominees have gone unconfirmed
primarily on the grounds that they were not professionally
qualified.” In 1873 President Grant nominated his attorney
general, George H. Williams, to be chief justice. Williams
had served as chief justice of the Oregon Territory, but his
record was undistinguished. When the Senate showed signs
of balking at the nomination, Williams asked that his name
be withdrawn.

Nearly one hundred years later President Richard
Nixon’s 1970 appointment of G. Harrold Carswell was
rejected largely because of Carswell’s mediocre juridical
record. A second Nixon nominee, Clement F. Hayns-
worth Jr., although well qualified judicially, was rejected in
part because he appeared insensitive to ethical impropri-
eties and participated in cases where his financial interest
might have involved him in conflicts of interest. Similar
allegations of impropriety led to the resignation in 1969 of
Justice Abe Fortas, nominated to the Court four years earlier
by President Lyndon B. Johnson. (See “Fortas Resignation,”
pp. 897-898.)

Partisan Politics

By far, most Senate rejections of Supreme Court nominees
have been grounded in political considerations. A primary
factor in the rejection of fourteen nominees was the “lame-
duck” status of the nominating president or the fact that the
party in control of the Senate was confident that its presi-
dential candidate would win the next election.

Both of these problems afflicted the Court nomina-
tions of President John Tyler, who has the dubious
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