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... I was much troubled in spirit, in my first years upon the bench, to find
how trackless was the ocean on which I had embarked. I sought for certain-
ty. I was oppressed and disheartened when I found that the quest for it was
futile. I was trying to reach land, the solid land of fixed and settled rules, the
paradise of a justice that would declare itself by tokens plainer and more
commanding than its pale and glimmering reflections in my own vacillating
mind and conscience. I found “. .. that the real heaven was always beyond.”
As the years have gone by, I have become reconciled to the uncertainty,
because I have grown to see that the process in its highest reaches is not dis-
covery, but creation; and that the doubts and misgivings, the hopes and fears,
are part of the travail of mind, the pangs of death and the pangs of birth, in
which principles that have served their day expire, and new principles are
born.

Benjamin Nathan Cardozo, The Nature of the Judicial Process 166 (1921)

To George
and Paul and Clara






PREFACE

This casebook serves a course in introduction to legal reasoning. It is
designed to initiate students in the legal methods of case law analysis and
statutory interpretation. In a course of this kind, students should acquire or
refine the techniques of close reading, analogizing, distinguishing, positing
related fact patterns, and criticizing judicial and legislative exposition and
logic. All of this is fairly standard to the first year, indeed, the first semes-
ter, of law school. I hope that students learn from a course in legal methods
not only familiarity with these new techniques, but sufficient mastery of
them to avoid losing sight of the practical consequences of their implemen-
tation.

Law students’ introduction to law can be unsettling: the sink or swim
approach favored by many schools casts students adrift in a sea of substan-
tive rules, forms and methods. By contrast, the Legal Methods course seeks
to acquaint students with their new rhetorical and logical surroundings
before, or together with, the students’ first encounters with the substance of
contracts, torts, or other first year courses. This approach may not only be
user friendly; it should also prompt students to take a critical distance from
the wielding of the methods. In this way, one hopes, students may avoid (or
at least broaden) the tunnel vision that so often afflicts beginning law stu-
dents. They should learn that “thinking like a lawyer” does not mean let-
ting oneself be seduced by the artifice of enunciating and manipulating cate-
gories. Nor does it mean diligently and complacently working one’s way
through a text without stepping back to inquire whether the resulting inter-
pretation makes any common sense.

Indeed, “common lawyers” have long understood that it is more impor-
tant to attend to a decision’s reasoning than simply to parrot the rule for
which a decision is said to stand. Thomas Littleton, an English treatise
writer who died in 1481, cautioned his son the aspiring lawyer not to take
for granted that things written in treatises (including his own) in fact cor-
rectly state the law; rather they are guideposts to understanding the law
that emerges from “the arguments and reasons.”

Notwithstanding that certain things that be noted and speci-
fied in the said books be not law, yet [they are] such things that
make thee more apt and able to understand, and learn the argu-
ments and the reasons of the law. For by the arguments and the
reasons in the law, a man may sooner come to the certainty and to
the knowledge of the law.

Littleton’s Tenures in English, London 1556.
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PREFACE

This edition of the casebook has augmented the comparative law dimen-
sion of its predecessor. In addition to retaining the materials on civil law,
this edition affords a glimpse of the variations among common law jurisdic-
tions, including the U.K. and other Commonwealth countries. Just as com-
mon lawyers and civilians’ methodologies often diverge, so the formulation
of precept and argument by English judges can seem rather alien to Ameri-
cans, despite our shared common law orientation. American lawyers should
learn, from the outset, that our legal methods are neither the only, nor nec-
essarily the best, ones. This casebook does not purport to provide systematic
instruction in foreign law, however. Its aspiration is more modest, yet also
more fundamental: by offering an occasional comparative law perspective,
to challenge the insularity that too often characterizes American legal
thought and practice. An appreciation of other common law approaches as
well as of civil law systems is likely to become increasingly important to
tomorrow’s lawyers; the start of legal studies is as good a place as any to
begin to promote that understanding.

The current edition also reorganizes and augments the statutory mate-
rials. While students tend to adapt readily to case law analysis, they often
find statutory interpretation less congenial. Cases tell stories; statutes
enunciate rules. And the enunciation may be extremely opaque. Perhaps
because statutory text lacks the both human drama and the expository
charm of case law, casebooks on statutory interpretation, including earlier
editions of this one, tend to present issues of interpretation through judicial
opinions that construe the statutes in question, rather than confronting stu-
dents directly with the statutes themselves. To remedy that shortcoming,
this edition adds extensive excerpts from statutes (such as the 2007 Califor-
nia “dead celebrities” law) whose subject matter the students may find
engaging. The materials in Part III thus encourage students to decipher the
text in order to understand the problem to which the statutory text
responds and the ways the text addresses the problem. Students should also
inquire whether the text satisfactorily solves the problem as well as whether
it may create new problems. The Review Problems in Part IV add further
to the prior collection of statutory provisions for the students to work
through.

Finally, a course, and a casebook, like these should constantly prompt
the student to ask whether an analysis leads to outcomes the student would
have approved before starting law school. One goal of a Legal Methods
course is to push the student to go beyond stating a conclusion, to articulate
and evaluate the steps and arguments leading to that conclusion. But if
“thinking like a lawyer” may require students to think differently than
before because it demands that they spell out their reasoning and justify
their responses, it by no means demands that they believe in different goals
or principles than before. Rather, they should be all the better equipped to
advance the positions to which they subscribe.

JANE C. GINSBURG
March 2008
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