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To our children — Erin, Nathan, Oz, and Scarlet —and our students.
We write this book in the hope that the next generation finds creative ways
to make progress in addressing climate change.



‘ PREFACE

Climate change law and policy is currently taught in a variety of ways. Many law
schools have two- or three-credit seminars on the subject, but climate change
also is taught as a topic within international, comparative, and environmental
law courses. In addition, other graduate and undergraduate programs such as
environmental studies and political science offer courses on the subject.

In recognition of both the ever-changing legal landscape addressing cli-
mate change and the diversity of courses addressing the topic, Climate
Change Law and Policy provides a succinct, modular text paired with a conti-
nuously updated Web site. The book and its accompanying Web site (http://
aspenlawschool.com/books/osofsky_climate) create a flexible platform for
exploring the issue of climate change and the role of law in addressing it,
enabling instructors to expand where desired and have access to the most
up-to-date information.

Because of its modular quality, the book can be used either as a primary text
or as a supplemental text. Instructors can choose to purchase the whole book
or particular chapters of interest. Each chapter provides a self-contained treat-
ment of a key topic that can be taught on its own or in conjunction with other
topics. The accompanying teacher’s manual provides teaching suggestions and
exercises to accompany each chapter.

The book intentionally pares down the material to its core, but the accom-
panying Web site provides links to additional primary documents and schol-
arship to allow for more in-depth exploration. Together, the book and Web site
provide the timely material on a wide variety of issues to allow the instructor to
focus on areas of particular interest without the bulk and expense of a tradi-
tional casebook. In our view, this approach to providing course materials fits
the problem of climate change more effectively than a traditional casebook.

We would like to acknowledge and thank several people who have made
invaluable contributions to this project. This book has had a long evolution to
its present form, and five people have been particularly critical to its develop-
ment. Hiram Chodosh helped to inspire this book, and served as a generous
mentor to emerging international law scholars in so doing. Wil Burns, who
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Preface

originally planned to serve as a third co-author, helped frame the book and
provided important insights into the subject and material. Carol McGeehan,
the publisher at Aspen Publishers, nurtured this project from the beginning
and became a wonderful mentor and friend over the course of the project. John
Devins, our editor at Aspen Publishers who has also become a good friend, has
done an excellent job of patiently working with us to improve the book; we
have greatly appreciated his input and responsiveness. Finally, the book ben-
efitted significantly from Lisa Connery’s assistance in overseeing its produc-
tion; she worked hard to perfect the book while keeping true to our vision.

Both of us have greatly appreciated the support of our law schools as we
have worked on this project. In particular, Meghan Schwartz of the University
of Minnesota and Arlene Penticoff of the University of San Diego spent many
valuable hours working to shepherd the book through the copyright clearance
process. Drew McNeill and Lynn Parins provided very good bluebooking assis-
tance and helped develop the index. Early-adopters Jeffrey Atik of Loyola Law
School and Maxine Burkett of University of Hawai’i School of Law, students in
courses at our law schools, and anonymous reviewers contributed insightful
feedback that improved the book greatly.

Last, but certainly not least, our families have provided endless love, sup-
port, and patience. We thank our spouses and children —Joshua, Oz, and
Scarlet Gitelson; and Andrew, Erin, and Nathan McAllister —for reminding
us of the future generations whose welfare depends upon our success in dealing
with the problem of climate change.

Hari Osofsky
Lesley McAllister
August 2012



‘ ACKNOWLEDGMENTS

Excerpts from the following copyrighted materials are reprinted with permis-
sion. Except where noted, the publication date is also the copyright date.

Randall S. Abate & Andrew B. Greenlee, Sowing Seeds Uncertain: Ocean Iron
Fertilization, Climate Change, and the International Environmental Law Frame-
work, 27 Pace Envtl. L. Rev. 555 (2010). Reprinted with permission of Pace
Environmental Law Review.

Harro van Asselt & Joyeeta Gupta, Stretching Too Far? Developing Countries
and the Role of Flexibility Mechanisms Beyond Kyoto, 28 Stan. Envtl. L.J. 311
(2009). Reprinted with permission of Stanford Environmental Law Journal.

Michele Betsill, Environmental NGOs and the Kyoto Protocol Negotia-
tions: 1995 to 1997, in NGO Diplomacy: The Influence of Nongovernmental Orga-
nizations in International Environmental Negotiations 46-64 (Michele M. Betsill &
Elisabeth Corell eds., 2008). Reprinted with permission of the MIT Press.

Statement of Richard Blumenthal, Attorney General of Connecticut, The
Role of State Attorneys General in National Environmental Policy: Welcome & Global
Warming Panel, Part 1, 30 Colum. J. Envtl. L. 335 (2005). Reprinted with permis-
sion of Columbia Journal of Environmental Law.

Daniel Bodansky, The Copenhagen Climate Change Conference: A Post-Mortem,
104 Am. J. Int’l L. 230 (2010). Reprinted with permission of American Journal
of International Law.

Daniel Bodansky, The United Nations Framework Convention on Climate
Change: A Commentary, 18 Yale J. Int’l L. 451 (1993). Reprinted with permission
of Yale Journal of International Law.

Cinnamon Carlarne, Notes from a Climate Change Pressure-Cooker: Sub-
Federal Attempts at Transformation Meet National Resistance in the USA, 40 Conn.
L. Rev. 1351 (2008). Reprinted with permission of Connecticut Law Review.

Center for Climate Change and Energy Solutions, Climate Change 101:
Understanding and Responding to Global Climate Change (2011). Reprinted
with permission of Center for Climate Change and Energy Solutions.

Center for Climate Change and Energy Solutions, Sixteenth Session of the
Conference of the Parties to the United Nations Framework Convention on Climate

Xix



XX

Acknowledgments

Change and Sixth Session of the Meeting of the Parties to the Kyoto Protocol (2010).
Reprinted with permission of Center for Climate Change and Energy
Solutions.

Committee on Strategic Advice on the U.S. Climate Change Science Pro-
gram, National Research Council, Evaluating Progress of the U.S. Climate Change
Science Program: Methods and Preliminary Results (2007). Reprinted with permis-
sion of National Research Council.

Robin Kundis Craig, “Stationary is Dead” — Long Live Transformation: Five
Principles for Climate Change Adaptation Law, 34 Harv. Envtl. L. Rev. 9 (2010).
Reprinted with permission of Harvard Environmental Law Review.

Lincoln L. Davies, Alternative Energy and the Energy-Environment Disconnect,
46 Idaho L. Rev. 473 (2010). Reprinted with permission of Idaho Law Review.

Bonnie Docherty & Tyler Giannini, Confronting a Rising Tide: A Proposal for
a Convention on Climate Change Refugees, 33 Harv. Envtl. L. Rev. 349 (2009).
Reprinted with permission of Harvard Environmental Law Review.

David Duff, Carbon Taxation in British Columbia, 10 Vt. J. Envtl. L. 87
(2008). Reprinted with permission of Vermont Journal of Environmental Law.

A. Denny Ellerman, Frank ]J. Convery & Christian de Perthius, Pricing
Carbon: The European Union Emissions Trading Scheme (2010). Reprinted with
permission of Cambridge University Press.

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,494, 66,516, 66,523-66,524,
66,536-66,537 (Dec. 15, 2009) (to be codified at 40 C.F.R. ch. 1). Reprinted
with permission of United States Environmental Protection Agency.

Kirsten H. Engel, Whither Subnational Climate Change Initiatives in the Wake
of Federal Climate Legislation?, 39 Publius: ]J. Federalism 432 (2009). Reprinted
with permission of Oxford University Press on behalf of the American Political
Science Association.

Victor B. Flatt, Taking the Legislative Temperature: Which Federal Climate
Change Legislative Proposal is “Best”?, 102 Nw. U. L. Rev. Colloquy 123
(2007). Reprinted by special permission of Northwestern University School
of Law, Northwestern University Law Review.

Frederic Forge & Tim Williams, Parliamentary Research and Information
Service, Library of Parliament, Canada, Policy Options to Reduce Greenhouse Gas
Emissions (Oct. 7, 2008). Reproduced with permission of the Library of Parlia-
ment, 2012.

Robert L. Glicksman, Climate Change Adaptation: A Collective Action Perspec-
tive on Federalism Considerations, 40 Envtl. L. 1159 (2010). Reprinted with per-
mission of author and Environmental Law.

Ivan Gold & Nidhi Thakar, A Survey of State Renewable Portfolio Standards:
Square Pegs for Round Climate Change Holes?, 35 Wm. & Mary Envtl. L. & Pol’y
Rev. 183 (2010). Reprinted with permission of William & Mary Environmental
Law & Policy Review.

Ruth Gordon, Climate Change and the Poorest Nations: Further Reflections on
Global Inequality, 78 U. Colo. L. Rev. 1559 (2007). Reprinted with permission of
author and University of Colorado Law Review.

Margaret Rosso Grossman, Climate Change and the Law, 58 Am. J. Comp. L.
223 (2010). Reprinted with permission of American Journal of Comparative Law.



Acknowledgments

Kathryn Harrison, The Road Not Taken: Climate Change Policy in Canada and
the United States, 7 Global Envtl. Pol. 92-117 (Nov. 2007). Reprinted with per-
mission of the Massachusetts Institute of Technology.

David Held & Angus Fane Hervey, Democracy, Climate Change and Global
Governance: Democratic Agency and the Policy Menu Ahead (2009). Reprinted with
permission of authors.

ICLEIL, Institutionalizing Climate Preparedness in Miami-Dade County, FL
(2010). Reprinted with permission of ICLEI.

The Independent Climate Change Emails Review (July 2010). Reprinted with
permission of the Review.

Intergovernmental Panel on Climate Change, Climate Change 2007: Synth-
esis Report. Contribution of Working Groups I, Il and III to the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change, Summary for Policy-
makers, pp. 1-22. Geneva, Switzerland. Reprinted with permission of the Inter-
governmental Panel on Climate Change.

Intergovernmental Panel on Climate Change, IPCC Statement on the Melting
of Himalayan Glaciers (Jan. 20, 2010). Reprinted with permission of the Inter-
governmental Panel on Climate Change.

Intergovernmental Panel on Climate Change, Statement of the IPCC Chair-
man on the Establishment of an Independent Committee to Review IPCC Procedures
(Feb. 27, 2010). Reprinted with permission of the Intergovernmental Panel on
Climate Change.

Intergovernmental Panel on Climate Change, The IPCC Fifth Assessment
Report (ARS), Proposal for an IPCC Expert Meeting on Geoengineering, 32d Sess.,
IPCC-XXXII/Doc. 5 (Oct. 11-14, 2010). Reprinted with permission of the Inter-
governmental Panel on Climate Change.

Donald Kaniaru, Rajendra Shende & Durwood Zaelke, Landmark Agreement
to Strengthen Montreal Protocol Provides Powerful Climate Mitigation, 8 Sustainable
Dev. L. & Pol’y 46 (2008). Reprinted with permission of Sustainable Develop-
ment Law & Policy.

Eli Kintisch, Scientists Say Continued Warning Warrants Closer Look at Drastic
Fixes, 318 Science 1054 (2007). Reprinted with permission of Science.

Alexandra B. Klass, Property Rights on the New Frontier: Climate Change,
Natural Resource Development, and Renewable Energy, 38 Ecology L.Q. 63
(2011). Reprinted with permission of Ecology Law Quarterly.

Katrina Fischer Kuh, Capturing Individual Harms, 35 Harv. Envtl. L. Rev. 155
(2011). Reprinted with permission of Harvard Environmental Law Review.

Kyoto Protocol to the United Nations Framework Convention on Climate Change
(1992). Reprinted with permission of International Legal Materials.

Richard J. Lazarus, Super Wicked Problems and Climate Change: Restraining
the Present to Liberate the Future, 94 Cornell L. Rev. 1153 (2009). Reprinted with
permission of Cornell Law Review.

Peter Lehner, Environment, Law, and Nonprofits: How NGOs Shape Our Laws,
Health, and Communities, 26 Pace Envtl. L. Rev. 19 (2009). Reprinted with
permission of Pace Environmental Law Review.

Marcelo Leite, The Brazilian Dilemma: A Nation Struggles Not to Exploit Its
Own Greatest Resource, Wash. Monthly (July/Aug. 2009). Reprinted with
permission of Washington Monthly.

xxi



XXii

Acknowledgments

Joanna Lewis, Energy and Climate Goals for China’s 12th Five-Year Plan, Ctr.
for Climate & Energy Solutions (2011). Reprinted with permission of the Cen-
ter for Climate and Energy Solutions.

Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average
Fuel Economy Standards, Final Rule, 75 Fed. Reg. 25,323, 25,326-25,329 (May 7,
2010) (to be codified at 40 C.F.R. pts. 85, 86, and 600; 40 C.F.R. pts. 531, 533,
536, 537, and 538). Reprinted with permission of United States Environmental
Protection Agency.

Albert C. Lin, Geoengineering Governance, Issues in Legal Scholarship 1 (Apr.
2009). Reprinted with permission of De Gruyter.

Jingjing Liu, Overview of the Chinese Legal System, 41 Envtl. L. Rep. News &
Analysis 10885 (2011). Copyright © 2011 Environmental Law Institute®,
Washington, DC. Reprinted with permission from ELR®.

David Markell & J.B. Ruhl, An Empirical Survey of Climate Change Litigation in
the United States, 40 Envtl. L. Rep. News & Analysis 10644 (2010). Copyright
© 2010 Environmental Law Institute®, Washington, DC. Reprinted with per-
mission from ELR®.

Lesley K. McAllister, Sustainable Consumption Governances in the Amazon, 38
Envtl. L. Rep. News & Analysis 10873 (2008). Copyright © 2008 Environmental
Law Institute®, Washington, DC. Reprinted with permission from ELR®.

Jeffrey McGee & Ros Taplin, The Asia-Pacific Partnership and the United
States’ International Climate Policy, 19 Colo. J. Int’'l Envtl. L. & Pol'y 179
(2008). Originally published in the Colorado Journal of International Environ-
mental Law and Policy, Volume 18, Issue 3 (2008). All rights reserved. Rep-
rinted with permission of Colorado Journal of International Environmental
Law & Policy.

Jay Michaelson, Geoengineering: A Climate Change Manhattan Project, 17
Stan. Envtl. L.]J. 73 (1998). Reprinted with permission of Stanford Environmen-
tal Law Journal.

Jennifer Morgan & Edward Cameron, WRI Insight: Reflections on COP 17 in
Durban (Dec. 16, 2011). Reprinted with permission of World Resources
Institute.

Brian Moskal & Michael McDonough, The Impact of 2010 Midterm Elections
on Climate Change Legislation, Climate Change L. & Pol’y Rep. (Dec. 2010).
Excerpted with consent from the Climate Change Law & Policy Reporter,
Copyright © 2010, 2012, Argent Communications Group, all rights reserved.
E-mail: reporters@argentco.com.

Sean O’Hara, The Importance of the United States Staying the Course While
Implementing Environmental Policy in Accordance with the American Recovery
and Reinvestment Act of 2009, 17 U. Balt. ]J. Envtl. L. 85 (2009). Reprinted
with permission of University of Baltimore Journal of Land & Development
(successor to University of Baltimore Journal of Environmental Law).

Hari M. Osofsky, Is Climate Change “International”?: Litigation’s Diagonal
Regulatory Role, 49 Va. J. Int’'l L. 585 (2009). Reprinted with permission of
Virginia Journal of International Law.

Elinor Ostrom, Polycentric Systems for Coping with Collective Action and Glo-
bal Environmental Change, 20 Global Envtl. Change 550 (2010). Reprinted with
permission of Elsevier.



Acknowledgments

Uma Outka, The Renewable Energy Footprint, 30 Stan. Envtl. L.]. 241 (2011).
Reprinted with permission of Stanford Environmental Law Journal.

Stephen Pacala & Robert Socolow, Stabilization Wedges: Solving the Climate
Problem for the Next 50 Years with Current Technologies, 305 Science 968 (2004).
Reprinted with permission of Science.

Holly L. Pearson & Kevin Poloncarz, With Legislation Stalled, EPA
Presses Forward with Greenhouse Gas Regulatory Program Under the Clean Air Act
as Jan. 2, 2011, Trigger Date Approaches, 587 PLI/Real 105 (2011). Excerpted
with consent from the Climate Change Law & Policy Reporter, Copyright ©
2010, 2012, Argent Communications Group, all rights reserved. E-mail:
reporters@argentco.com.

Simone Pulver, An Environmental Contestation Approach to Analyzing the
Causes and Consequences of the Climate Policy Split in the Oil Industry, 20 Org.
& Env’t 52 (2007). Reprinted by permission of SAGE Publications.

Kal Raustiala, Nonstate Actors in the Global Climate Regime, in
International Relations and Global Climate Change 95-117 (Urs Luterbacher &
Detlef F. Sprinz eds., 2001). Reprinted by permission of the MIT Press.

Johan Rockstrom et al., A Safe Operating Space for Humanity, 461 Nature 472
(2009). Reprinted with permission of Nature.

Miranda A. Schreurs & Yves Tiberghien, Multi-Level Reinforcement: Explain-
ing European Union Leadership in Climate Change Mitigation, 7 Global Envtl. Pol.
19 (2007). Reprinted with permission of the Massachusetts Institute of
Technology.

Nicholas Stern, The Economics of Climate Change: The Stern Review, Summary
of Conclusions (2006). Reprinted with permission of the United Kingdom Gov-
ernment National Archives.

John W. Suthers, The State Attorney General’s Role in Global Climate Change,
85 Denv. U. L. Rev. 757 (2007-2008). Reprinted with permission of Denver
University Law Review.

Katherine A. Trisolini, All Hands on Deck: Local Governments and the Potential
for Bidirectional Climate Change Regulations, 62 Stan. L. Rev. 669 (2010). Rep-
rinted with permission of Stanford Law Review.

United Nations Framework Convention on Climate Change (1992). Reprinted
with permission of United Nations Treaty Series.

Michael P. Vandenbergh & Anne C. Steinemann, The Carbon-Neutral Indi-
vidual, 82 N.Y.U. L. Rev. 1687 (2007). Reprinted with permission of New York
University Law Review.

David Vogel, The Hare and the Tortoise Revisited: The New Politics of Consumer
and Environmental Regulation in Europe, 33 Brit. J. Pol. Sci. 557 (2003). Reprinted
with permission of Cambridge University Press.

Mary Christina Wood, “You Can’t Negotiate With a Beetle”: Environmental
Law for a New Ecological Age, 50 Nat. Resources J. 167 (2010). Reprinted with
permission of Natural Resources Journal.

Tseming Yang, The Problem of Maintaining Emission “Caps” in Carbon Trad-
ing Programs Without Federal Government Involvement: A Brief Examination of the
Chicago Climate Exchange and the Northeast Regional Greenhouse Gas Initiative, 17

xxiii



xxiv Acknowledgments

Fordham Envtl. L. Rev. 271 (2006). Reprinted with permission of Fordham
Environmental Law Review.

Dongsheng Zang, From Environment to Energy: China’s Reconceptualization of
Climate Change, 27 Wis. Int’l L.J. 543 (2009). Reprinted with permission of
Wisconsin International Law Journal.



TABLE OF CONTENTS

Preface xvii
Acknowledgments Xix

I THE CHALLENGE OF CLIMATE
CHANGE: SCIENTIFIC, LEGAL,
AND POLITICAL ELEMENTS 1
A. GUIDE TO THE BOOK
B. CLIMATE CHANGE SCIENCE: CERTAINTIES

AND UNCERTAINTIES 4
1. The Current State of Climate Change Science o
2. Barriers to Scientific Understanding 12
3. Controversies and Public Perceptions

of Risk 17

C. ADDRESSING CLIMATE CHANGE THROUGH
LAW: CORE OPTIONS AND CRITICAL

DILEMMAS 26
1. Mitigation 26
2. Adaptation 39

3. Complexities of Cross-Cutting Regulatory
Strategies 49



xii

Table of Contents

INTERNATIONAL LEGAL
APPROACHES: TREATIES AND
NON-BINDING AGREEMENTS

A. THE COMPLEXITIES OF INTERNATIONAL

B.

LAW

THE CLIMATE CHANGE TREATY REGIME

1. The Framework-Protocol Approach to Climate
Change Treaties

2. Core Provisions of the United Nations
Framework Convention on Climate Change

3. Kyoto Protocol
4. Ongoing Negotiations

. OTHER INTERNATIONAL LEGAL ACTION

WITH RELEVANCE TO CLIMATE CHANGE
1. The Montreal Protocol
2. Agreements Among Major Economies

3. Asia-Pacific Partnership on Clean
Development and Climate

4. Human Rights and World Heritage Petitions

+ U.S. LEGAL DEVELOPMENTS:
LEGISLATIVE, EXECUTIVE, AND
JUDICIAL ACTION

A.

EXISTING AND PROSPECTIVE CLIMATE
CHANGE LEGISLATION

1. Limited Direct Statutory Regime

2. Failed Eftorts at Comprehensive Climate
Change Legislation

. SUPREME COURT AND EXECUTIVE ACTION

UNDER THE CLEAN AIR ACT
1. Massachusetts v. EPA

2. Endangerment Finding and Subsequent
Regulation

3. Extension to Stationary Sources and Judicial
and Legislative Challenges

4. American Electric Power v. Connecticut

63

63
66

68

72
80
38

98
98
102

108
112

117

118
118

122

128
128

142

152
156



