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PREFACE

Putting together a set of the most interesting writings about the law of intellectual
property rights has been rather more of challenge than I originally expected when I
first took on the task. Twenty years ago my job would have been much easier -
there was not that much great writing around. This is, fortunately, no longer true.
The last couple of decades have seen an enormous outpouring of excellent
commentary about intellectual property as the subject has moved from its place as
a recondite field of study to taking a centre role in the current technological
revolution.

Any selection of the “best” work in the field is bound to be very personal. One
major constraint has been space. I have tried to present a broad selection of writing
from an equally broad range of authors and perspectives — mostly law, but also
other disciplines: economics, history, politics, anthropology, cultural studies.
Some arbitrary choices nonetheless had to be made. Since the brief was to include
whole unabridged articles, the shorter piece usually won out over the longer. Thus
some excellent writers and writing are represented here only as footnote refer-
ences. Had everything I wanted gone in, this compilation would have ballooned to
twice or three times its current size.

It is impossible to thank all those who helped shape the work. The many
academics and lawyers I contacted for suggestions of what writing to include
provided leads I might otherwise have overlooked. At the Oxford Intellectual
Property Research Centre at St Peter’s College, Shamnad Basheer provided much
additional helpful research, and my assistant Karen Clayton worked tirelessly on
the collection and assembly of the physical material and on clearing out what was
ultimately rejected. Jessica Spencer at Routledge offered constant encouragement
and, fortunately, a flexible viewpoint on that scourge of all publishing — deadlines.

The result will, I hope, prove stimulating reading.

David Vaver
Oxford
October 2005
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GENERAL INTRODUCTION

David Vaver

What is intellectual property law? It starts from the premise that ideas are free as
the air — a common resource for all to use as they can and wish. It then proceeds
systematically to undermine that premise.

Some try to trace the origins of intellectual property — copyright, patents, trade-
marks and design rights — to time immemorial. The attempt is implausible, at least
for patents, copyright and design rights: the common law recognized no such
things and legislatures had to be pressured to create them.

The first recognizable patent law was a 1474 decree of Renaissance Venice,' but
its idea was slow to catch on. When British courts were asked to rule in the late
18th century on whether copyright was part of the unwritten law of the land, a solid
majority firmly replied in the negative.” So did a solid majority of the United States
Supreme Court when faced with the same question half a century later.’ The judges
thought that writings and inventions were alike in theory. The law let anybody
imitate and market another’s method or product unless the state had granted a
patent over it or the copier had betrayed some secret process confided to him. But
issuing patents and rectifying breaches of confidence were the exception, not the
rule. In Britain patent grants flowed from the Crown’s prerogative power, often
exercised since early times as much to reward the monarch’s favourites as to
encourage new industry. Since 1623, however, the Statute of Monopolies (mainly
a statute against monopolies) had severely circumscribed the Crown’s patent-
granting power to defined situations, a key one of which was the granting of time-
limited (14-year) protection for newly invented or imported technologies. The
case of books was similar: copying was forbidden only in respect of works that the
author had kept private to himself and his intimates. Otherwise, according to the
judges, anyone could copy a published work at leisure, and the author or publisher
had no legal right to object. Legislatures could change that position. They did, but
gradually and with circumspection.

So, as Carla Hesse puts it, “[t}he concept of intellectual property — the idea that
an idea can be owned — is a child of the European Enlightenment.”* Copyright
started as a response to the protectionist bent of the early 18th century London
book trade, then reeling from the demise of its role as the Crown’s censor of books.
France repackaged this protectionist urge more attractively as a basic human right



