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Publisher’'s Note

In this Reprint of the Becond Edition, another Chapter covering the
latest case-law of 1976-1978 has been added after the last Chapter as
Chapter 25 bearing page numbers 1388(1), 1388(2)......et. seq.

Preface to Second Edition .

In the present edition the case-law up to January, 1976 has been in-
corporated. Further case-law which could not be incorporated in the body
of the book itself has been given at the end so as to bring the case-law up to
the end of March, 1976. During the short span of 4 years since the earlier
edition of the book, nearly 1,000 cases have been decided and it is very
necessary to keep pace with the case-law on the various points involved.
Although the basic structure of the book remains the same, some paragraphs
have been rewritten on account of the subsequent case-law or change in
statute. The book is meant not only for employers, departmental officers,
personnel and labour officers who wish to initiate disciplinary proceedings
but also for workers, employees, union representatives and others against
whom departmental enquiries are initiated or sought to be initiated. The
attempt of the Author has been that they should be able to find out the
_ correct position of law on the points concerned with the least possible delay
and difficulty. With that aim in view the Author has presented the legal
case-law in as simple language as possible so that tney may not have any
difficulty in grasping all the implications. The Author has been' very much
encouraged by the response of the public to the earlier edition and hopes that
this edition will be found still more useful by the readers.

The new edition has taken time and effort which are not less than that
required in writing a new book. The Author takes the opportunity to thank
Shri Gopal Singh, B. A., LL. B. and Shri R. C. Garg for assistance in the
completion of the revised edition and other wellwishers and readers who have
been making suggestions from time to time.

. B. R. Ghaiye
June l,’1976.



Preface to First Edition

The book ‘“Departmeéntal Enquiries in Employment’” is concerned with
e’_ucidating the principles and procedure followed in conducting depart-
. mental enquiries. These principles and procedures are governed, to some
extent, by statutory rules or standing orders but largely they are enunciation
of the principles of natural justice and their application to the circumstances
of departmental enquiries in private employment and of reasonable oppor-
tunity as provided under Article 311 of the Constitution of India in govern-
ment employment. At present there is no book which deals exhaustively
with the principles and procedures of departmental enquiries in employment,
as developed by case-law on this point. The book serves the same purpose
as well-known commentaries on Criminal Procedure Code and Evidence Act
to a criminal lawyer or the commentaries on Civil Procedure Code and
Evidence Act in- case of lawyers practising in civil courts.

As far as the civil and criminal courts are concerned, the law has been
codified and, therefore, they have simply to refer to the codified law for
guidauce. In departmental enquiries most of the law is not codified and at
each sfage the employees or departmental officers are faced with a dilemma
whether a particular procedure adopted is or is not consistent with the princi-
ples of natural justice or reasonable opportunity and in absence of any clear
enunciation of the applicability of these principles in varying circumstances
they are likely to suffer serious consequences.

Departmental enquiry proceedings are a branch of quasi-judicial pro-
ceedings and some fundamental principles of judicial proceedings are
applicable. These fundamental principles are also embodied in Civil Pro-
cedure Code, Criminal Procedure Code and Evidence Act. Though these
statutes are not applicable to departmental enquiries, yet the fundamental
principles embodied in them are applicable to departmental enquiries in so
far as such fundamental principles are based on the principles of natural
justice. It is very difficult for a layman to decide as to which provision of the
Civil Procedure Code, Criminal Procedure Code or Evidence Act is based on
the principles of natural justice and as such applicable to departmental
enquiries, and which provision is not so based and is not applicable to depart-
mental enquiries. Some of the persons dealing in departmental enquiries
may be administrative officers and not lawyers and they may not be con-
versant with the provisions of the Civil Procedure Code, Criminal Procedure
Code and the Evidence Act at all. In view of this the Author has tried to
explain, on appropriate occasions, the provisions of these statutes and to what



* PREFACE TO FIRST EDITION v

extent and with what modifications these provisions are applicable to depart-
mental enquiries so that the readers may have full grasp on the subject.

As stated above, the principles of departmental enquiries are derived
either directly or indirectly from the well-known principles of natural justice.
The Author has, therefore, in Chapter I explained the implications and the
contents of the principles of natural justice so that the readers may have a
clear idea of this concept and they may be able to apply the same to varying
situations of departmental enquiries and also to follow the reasoning of the

court as to why a particular procedure to be consistent or inconsistent with
the principles of natural justice.

In employment the quasi-judicial functions are called for not only when
a person is charged with misconduct and the departmental enquiry is held,
but in a multitude of other circumstances in which an officer is required to
decide some points which prejudicially affect the rights of employees. In
certain circumstances such enquiry may be called for on account of statutory
rules or standing orders. Whenever a particular problem arises in depart-
mental enquiry, the first dilemma is ‘‘whether it requires a quasi-judicial
enquiry based on the principles of natural justice or it can be decided on the
subjective satisfaction of the officer concerned’’. The Author has, therefore,
in Chapter 2 explained the contingencies in which the principles of natural
justice are required to be observed, such as in the case of termination of
service of probationers or temporary employees, promotion, fixation of
seniority, retirement, compulsory retirement, simple discharge, etc. efc.

The Author has thereafter discussed the subject in the same order in
which they are likely to arise. First of all the enquiry generally starts with
a complaint against a particular employee. On such complaint ‘some com-
petent officer has to decide whether to institute an enquiry or not and,
therefore, complaints and decision to hold departmental enquiries is the
subject matter of Chapter 3. Thereafter a charge-sheet is issued and charge-
sheet and its drafting; service of charge-sheet and reply to the charge-sheet
are Chapters 4, 5 and 6 respectively.

After reply to the charge-sheet is received then sometimes simultaneously
with the issue of charge-sheet the employers may like to suspend the employee
during enquiry and after the departmental enquiry they may like to impose
punitive suspension. Suspension is an intricate branch of law of Master
and Servant and this is the subject-matter of Chapter 7.

Sometimes the employers may be faced with a dilemma whether to pro-
secute the employee in criminal court or to hold departmental enquiry. In
case the employee is prosecuted then whether to wait for the result of criminal
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prosecution and if so what is the result of either acquittal or conviction. This
is the subject-matter of Chapter 8.

In case departmental enqiry is decided upon, the first pre-requisite is
appointment of enquiry officer if the disciplinary authority does not want to
hold the enquiry himself. Thisis the subject-matter of Chapter 9. This
chapter also describes the circumstances in which an officer is said to be
biased and he cannot be appointed as eaquiry officer.

Chapter 10 is ‘Manner of holding enquiries’ and deals with the various
miscellaneous matters which are required to be observed by the enquiry
officer.

Chapter 11 is ‘representation of parties before the enquiry officer’.

Chapter 12 is ‘inspection and production of documents before the
enquiry officer’ mostly as a result of request by the delinquent employee.

Chapter 13 deals with the evidence which can be put and/or produced
before the enquiry officer either by the departmental officers or by the
employees. '

Chapter 14 deals with the procedure of recording evidence before the
enquiry officer and cross-examination, summoning of witnesses, production of
defence closing management evidence and defence evidence, etc. With this
chapter the proceedings before the enquiry officer come to an end.

Chapter 15 deals with decision by enquiry officer.

After the enquiry officer has decided the case the papers go to the disci-

plinary authority and Chapter 16 deals with consideration of the matter by
disciplinary authority.

Chapter 17 deals with actual passing of dismissal or discharge order or
any other punishment and departmental remedies.

This is the end as far as the departmental enquiries are concerned. In
industrial employment the employers may be required by the provisions of
industrial law to take the approval or permission of Industrial Tribunal or
Labour Court for such dismissal or discharge. -This is the subject-matter of
* Chapter 18.

If the matter is referred to Industrial Tribunal then he may decide
whether to interfere with the result of departmental enquiry or not and the
functions of Industrial Tribunal are described in Chapter 19.

The Industpial Tribunal may interfere in case of mala fides, victimization
or unfair labour practice which is the subject-matter of Chapter 20.
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This chapter will also be useful in case of civil courts and High Courts which
are also required to deal with similar problems because they are also entitled
to set aside the proceedings in case of mala fides.

Chapter 21 deals with the powers and functions of Industrial Tribunal
and Labour Court in granting reinstatement and/or compensation and thus
the functions of Industrial Tribunal and Labour Court in industrial employ-
ment are described in Chapters 18 to 21.

In industrial employment an employee has choice in certain circums-
tances to resort to Civil Court or Industrial Courts. In case of employment,
other than industrial employment, the only remedy is to approach the Civil
Court and in some cases where there is violation of statute they can also go
direct to the High Court. The functions of Civil Court in case of dismissal
or discharge order are mentioned in Chapter 22 and the functions of High
Court in case of dismissal or discharge are mentioned in Chapter 23. Thus
this book is a self-contained book in so far as the remedies of employees

. against dismissal or discharge orders passed in departmental enquiries are
concerned.

The book is written in simple and practical language. The Author has
got an experience of nearly 20 years of not only actually conducting and
supervising departmental enquiries and representing the cases before Indus-
trial Tribunals, Labour Courts, High Courts etc., but of advising number of
other parties, associations of employers and is also well conversant in civil
and criminal law relating to this point. The Author has, therefore,
dealt with all these problems in a practical way. The book will be found
more useful for administrative officers and employees who are faced with any
- problem relating to departmental enquiries.” Apart from this, the book will
also be found very useful for busy advocates and research scholars because
this is the only book which gives such voluminous case-law sorted out subject-
wise and item-wise so that they can readily pinpoint the available case-law
with the least possible delay. The book has got a voluminous and detailed

Index to facilitate the task of busy adyocates, departmental officers,
employees or officers of unions.

The Author has tried to consolidate the law as far as the procedure of
departmental enquiry is concerned. Even when different opinions on a par-
ticular point are held by different industrial tribunals or courts, the Author
has tried to give reasons which prompted each court to come to a particular
point in order to stimulate thinking to enable the readers to come to their
own decisions. It is hoped that the book will be found very useful to large
volume of readers who arc required to deal with departmental enquiries
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whose number is fast increasing due to increase in government, industrial and-
commercial employment.

Recently the Industrial Disputes Act has been amended and a new Sec-
tion 11-A- has been added which provides that Industrial Tribunal and
Labour Courts will also have a right to decide the justification of decision of
the employers but in doing so they will be limited to the records of domestic
enquiry. -This amendment has come into force from 15th December, 1971.
After this amendment the departmental enquiries in industries are required t>
be performed with the utmost regard with the principles of natural justice
and it is hoped that in view of this change the book is very opportune and

it is all the more necessary for the parties to master the intricacies of depart-
mental enquiries.

B. R. G\r\aiYe.

Dated 1-3-1972
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