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Introduction

This book examines the relationship between legal and welfare
practices in divorce proceedings involving children. It is
intended for lawyers and social workers and anyone else con-
cerned with the methods by which law and social policy seek to
regulate family life.

When I began to write it my intention was merely to set out
the findings of a research project conducted in 1973 and 1974
which sought to discover the way divorcing parents viewed
the solicitors who represented them, the court welfare officers
who compiled reports about them, those who made judgments
in the court, and the legal institutions which authorised these
things.! Later I came to realise that some evaluation of
the whole machinery of divorce was needed. Since the
extension of the special procedure to all undefended divorce
suits in April 1977 and certain restrictions on the provision of
Legal Aid, divorce court practice has undergone a fundamental
reorientation in which child welfare considerations have
assumed far greater prominence than previously. Even before
these new procedures, which in part were influenced by an
earlier publication arising from this research,” a debate had
developed about the way courts of the future should deal with
family matters and about the extent of their welfare respon-
sibilities. The fundamental questions are: should the state
investigate the way couples exercise their parental respon-
sibilities when they are in the process of divorce? Should the
judicial machinery offer divorcing parents help to reach
decisions about their family’s future? If so at what point?
Should the courts in the exercise of their duty to protect the
interests of children be empowered to keep families under a
degree of surveillance? How are the rights and interests of
parents and children to be safeguarded now that judges and
welfare officers have greater discretionary power to intervene in
and control family life? In recent years the law has grappled
with all these questions and the introduction of the special
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procedure?® is the latest of a number of piecemeal developments
which is determining the character of its response.

The debate is not over. It has great social importance. Since
the mid 1960s there has been an astonishing increase in divorce.
In 1965 there were 42,070 divorce petitions filed. By 1970 the
number had risen to 70,575.* Seven years later the total had
more than doubled to reach a figure of 167,034.° The divorce
rate per 1,000 of the married population has increased from 3.1
in 1965 to 6.0 in 1970 and to 9.6 in 1975.° One authority has
estimated that on current trends approximately a quarter of all
marriages now taking place will terminate in the divorce court.”

Not only adults but large numbers of children are also
involved, since two-thirds of those who divorce have dependent
offspring. At current levels, even assuming no further increase,
the parents of 152,170 children under 16 are likely to divorce
every year, nearly half the children being at primary school.®
This compares with a figure of only 71,336 in 1970.

These figures imply a remarkable amount of family disrup-
tion and reorganisation. Approximately 75 per cent. of those
who divorce remarry within four years of obtaining a decree
absolute. More than 25 per cent. of all marriages solemnised in
1975 contained one or both parties who had been previously
divorced.® Divorce is not simply to be understood in terms of
ending marriage but also as a licence to remarry. The resulting
changes in the family’s social structure, as old relationships are
given up or modified and new ones established, are not well
understood. The evidence presented in this book casts light on
the nature of some of these changes, particularly as they con-
cern children.

The rapid growth of divorce has serious implications for the
legal institutions that administer family law. Financially the
costs are considerable: the cost of civil legal aid and advice rose
sharply from £11.5 million in 1971-72 to £34.5 million in
1976-77, the greater part of which was spent on matrimonial
cases.'® Attempts have been made to restrict this monetary
expenditure,’ but the true cost to the community of marital
breakdown is obviously much greater. More judges, lawyers,
doctors, school teachers, social workers, as well as people
engaged in other kinds of social service become necessary as the
increasing divorce population enlists the aid of various types of
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support in their attempts to contain, resolve or escape from the
tensions of unhappy and stressful marriage.

Rapidly changing social values concerning marriage, the
status of women and the role of the family in society profoundly
affect the character of divorce proceedings. In recent years
emphasis has moved away from preoccupation with the history
of a broken marriage towards a greater concern for the family’s
future. These days the authorities recognise the importance of
ensuring that the parties should reach an acceptable realloca-
tion of their resources and responsibilities, through negotiation
or settlement. This is better than apportioning guilt and inno-
cence. Modern divorce is about the division of money and
property and the future care of the children. This raises com-
plex and interrelated questions of law, welfare and social
policy. The difficulty is that there has been no comprehensive
legislation to take account of these changes. In particular the
procedural machinery of the law has been slow to adapt to
them. It is therefore not surprising that the practice and policy
of divorce law has entered an era when it is being reappraised
and challenged. A lot of rethinking on the matter was under-
taken by the Finer Committee on One-Parent Families.*? Its
report may prove to be one of the most important official
documents concerning the institutions of marriage and divorce
produced this century, not least because it eschewed high sen-
tence and rhetoric and instead sought the facts. It appreciated
what McGregor had pointed out in 1957, that without empir-
ical evidence “one cannot pass from the contemplation of
unsupported conjecture to the study of reality.”” The Finer
Committee’s proposals, which included combining and
rationalising the separate jurisdictions of the magistrates court
and the divorce court into a new system of family courts, were
supported by well-reasoned and compassionate arguments.
The Committee’s strong endorsement of family courts was the
latest of a whole line of similar recommendations from other
committees (Payne,* Latey,” Houghton'®). It went further
than them, both in the strength of its endorsement of the
principle and in its examination of feasibility. Yet it did not
consider the full implications of the development of the welfare
services in the divorce court, partly because this was not fully
within its terms of reference, and partly because relevant
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evidence was not at the time available. The book tries to rectify
this.

The recent growth of the divorce court welfare service high-
lights some of the strengths and weaknesses of the judicial
system. It is coming to be realised that the interests of welfare
and justice do not always coincide; indeed their pursuit some-
times reveals fundamental conflicts of philosophy. I have tried
to explore this issue and to show that failure to acknowledge the
nature of this conflict has been one obstacle in the way of
reform.

One might think, as Meyer and Timms have pointed out,"”
that administrators and policy makers would need to know at
least something about the responses and reactions of those for
whom services are intended. Yet, in general, until about 10
years ago there was little available information about consumer
experience or opinion. When the research reported in this book
was planned in 1970, a review of the available literature showed
that it was almost totally lacking in consumer views of the legal
and social services associated with divorce. The study of
matrimonial proceedings in magistrates courts by McGregor,
Blom-Cooper and Gibson pointed to the value of this kind of
research, though their own sample was drawn from readers of
the News of the World newspaper and might have been unrep-
resentative.’® Few, if any, systematic studies had made the
parties’ reactions to the machinery of divorce the primary focus
of investigation. Most researchers had approached divorce
tangentally, either in the context of poverty studies or in terms
of psycho-social adjustment. Similarly, most legal writing had
examined divorce in the light of substantive law and social
philosophy. Although since the 1939—-45 War there had been a
strong reformist lobby that drew support from groups of social
scientists and lawyers alike, much of their work had been
carried out, as Farrar had said:

“On the basis of a priori assertion or intuitive assessments of
social facts and consequences.”*?

Itis hard to say why lawyers and social workers have been slow
to appreciate the value of consumer feedback. Meyer and -
Timms suggest that as far as social work is concerned there are
a number of reasons; first, that social work thinking in the
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post-war period was heavily influenced by psycho-analytic
ideas which encouraged practitioners to discount or explain
away any views the client might express; secondly, the drive
towards professionalism in social work encouraged the belief
that through skills derived from a body of abstract knowledge,
practitioners knew better than clients what was good for them;
and thirdly, that because social work clients are typically
isolated from each other, client grievances are apt to remain
private and unexpressed. These last two points apply equally to
legal services. Also criticisms from lay persons about legal
practice can too easily be dismissed as the result of ignorance.
The mystifying effects of legal language and complexity may
serve to protect the system from consumer complaint. How-
ever, lack of feedback from the public can keep lawyers ignorant
of consumer approval.

The consumer views reported in the first 10 chapters of this
book were gathered during the course of two surveys conducted
for a research into the circumstances of families in divorce
proceedings carried out under my direction during 1973 and
1974.2° The people who assisted the planning of this research,
including a small group of chief probation officers in the
South-west, thought that the views of those on the “‘receiving”
end of legal and social services associated with divorce were
likely to be significantly different from those of the practitioners
who provided the services, and would have their own validity.
Both surveys sought to sample the impressions and opinions of
parents who had recent experience of divorce. The first com-
prised 102 petitioners (71 women and 31 men) drawn represen-
tatively on a one-in-three basis from a total of 470 undefended
divorce cases heard in three local county courts. A response rate
of 70 per cent. was obtained, 22 per cent. refused and a further 8
per cent. could not be traced. The second sample was more
specialist. It was obtained from 41 divorcing couples known to
court welfare officers in three South-western counties. It is
therefore only representative of those cases in which child
welfare reports were prepared for the court. These parents were
invited to participate in the research by the welfare officers only
after the enquiries for the court had been completed. The
welfare officers reported that approximately 70 per cent. of
those parents approached agreed to take part.
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I have used the evidence of these surveys as the raw material
upon which to base my examination of the system. I have also
tried to set the research data in the context of more recent
trends in family litigation and other documentary material. I
am however conscious of the limitations of the evidence; it
answers some questions but not others. Although drawn as
representatively as possible, the samples were comparatively
small and local in character. Petitioner parents were better
represented than respondents. The views of children were by no
means adequately represented. To get some idea of the range of
practitioners’ views I have had to refer to published sources.
Professional writing by practitioners, while offering valuable
insight into some of the problems, may not be representative for
obvious reasons. A further difficulty is that the judicial system
is dynamic and constantly changing, albeit not as fast, or in the
direction that some would wish. Finally, I have been faced with
a constant problem of up-dating my material as the book has
been prepared. Despite these shortcomings my purpose has
been to tease out from the available material those features of
legal and welfare practice which seem to have the most import-
ant implications for the future. Some of my own professional
thinking and subjective value judgments will inevitably
influence the conclusions I have drawn. To those who might
disagree I would merely ask that they do not judge the weight of
the research evidence presented on the basis of my own idio-
syncratic deductions. I invite such readers to let the evidence
speak for itself and to accept that the book was written in the
hope that it would contribute to the debate concerning the
manner and means by which family life should be reorganised
when marriages break down.
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