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Series Preface

Open a newspaper, listen to the radio or watch television any day of the week and you will read
or hear of some matter concerning international law. The range of matters include the extent to
which issues of trade and human rights should be linked, concerns about refugees and labour
conditions, negotiations of treaties and the settlement of disputes, and decisions by the United
Nations Security Council concerning actions to ensure compliance with international law.
International legal issues have impact on governments, corporations, organisations and people
around the world and the process of globalisation has increased this impact. In the global legal
environment, knowledge of international law is an indispensable tool for all scholars, legal
practitioners, decision-makers and citizens of the 21st century.

The Library of Essays in International Law is designed to provide the essential elements
for the development of this knowledge. Each volume contains essays of central importance
in the development of international law in a subject area. The proliferation of legal and other
specialist journals, the increase in international materials and the use of the internet, has meant
that it is increasingly difficult for legal scholars to have access to all the relevant articles on
international law and many valuable older articles are now unable to be obtained readily.
These problems are addressed by this series, which makes available an extensive range of
materials in a manner that is of immeasurable value for both teaching and research at all
levels.

Each volume is written by a leading authority in the subject area who selects the articles and
provides an informative introduction, which analyses the context of the articles and comments
on their significance within the developments in that area. The volumes complement each
other to give a clear view of the burgeoning area of international law. It is not an easy task
to select, order and place in context essays from the enormous quantity of academic legal
writing published in journals — in many languages — throughout the world. This task requires
professional scholarly judgment and difficult choices. The editors in this series have done an
excellent job, for which I thank and congratulate them. It has been a pleasure working with
them.

ROBERT McCORQUODALE
General Series Editor

School of Law

University of Nottingham



Introduction

Most scholars and practitioners in the field of peacekeeping will agree with Alan James
that ‘the fullest perspective on peacekeeping ... is one which places it firmly in the context
of international politics” (James, 1990, p. 13). However, to understand this unique form of
conflict resolution, one must also take other factors into consideration — for example, the
diplomatic, historical, psychological, military and legal aspects of peacekeeping. The essays
collected in this volume look at peacekeeping from the angle of international law, an often
neglected and sometimes misunderstood facet of it. Most general textbooks on international
law do not cover peacekeeping in great detail and there is no general and updated textbook
for students on the subject, which comprehensively addresses the legal issues arising from
modern peacekeeping operations. It is hoped that this volume on international peacekeeping
can raise greater interest of this subject and contribute to a better understanding of how law
applies to international peacekeeping efforts.

This volume covers the traditional legal topics in regard to international peacekeeping,
such as the constitutional basis of international peacekeeping, the legal competence to create
peacekeeping forces, the legal principles of peacekeeping, the application of humanitarian
law to peacekeeping forces, and the responsibilities and liabilities, as well as the legal status
of peacekeepers, under international law. It also deals with those legal issues that have moved
to the forefront in the last 15 years, such as the legal protection of peacekeeping personnel
and the relevance of human rights law and criminal law in peace operations, as well as legal
questions arising from the administration of territories.

What is international peacekeeping? There is no generally accepted definition. The United
Nations (UN) and its member states, international organizations, political and legal scholars
have developed various approaches to define peacekeeping (Diehl, 1993; Katayanagi,
2002). One may follow the definition of the UN, which has defined peacekeeping in various
documents by reference to the three key principles: consent of the parties; impartiality; and
the non-use of force except in self-defence. According to the Agenda for Peace:

... peacekeeping is the deployment of a United Nations presence in the field, hitherto with the consent
of all parties concerned, normally involving United Nations military and/or police personnel and
frequently civilians as well. Peacekeeping is a technique that expands the possibilities for both the
prevention of conflict and making of peace (Boutros-Ghali, 1992, para. 20).

This definition provides general guidance, but peacekeeping operations have also been
established based on Chapter VII of the UN Charter' and in circumstances where force was
used beyond self-defence.

" Recent examples of Chapter VII peacekeeping operations are the United Nations Mission in
the Sudan (UNMIS), the United Nations Stabilization Mission in Haiti (MINUSTAH) and the United
Nations Operation in Cote d’Ivoire (UNOCI), which were established in 2004 and 2005. See Security
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Instead of peacekeeping, one may also speak of peace operations. UN peace operations
may be understood as an umbrella term comprising the various types of peacekeeping
mission carried out by the UN. According to the Brahimi Report (2000, para. 10), UN peace
operations entail the activities of conflict prevention and peacemaking, peacekeeping and
peace-building.

The institution and the concept of international peacekeeping (for early concepts of
peacekeeping, see Bellamy, Williams and Griffin, 2004) was invented during the Suez Crisis
when the United Nations Emergency Force (UNEF I) was created by the General Assembly
in 1956.% As an institution, peacekeeping was born out of necessity, because the Security
Council was deadlocked during the Cold War and it was the only acceptable practical way
for dealing with international and non-international conflicts at that time. Peacekeeping,
which involves military, civilian and police personnel, has been the most frequent military
operation conducted by the UN. Between 1948 and mid-2007, there have been more than
60 peacekeeping operations conducted by the UN (for a categorization of the different types
of peacekeeping operations, see Chapter 20, this volume). These operations have been
undertaken in Europe, South America, Asia and Africa. There are currently 100 251 military
personnel and civilian personnel serving in 15 peacekeeping operations (UN Department of
Public Information, 2007).

Regional organizations or groups of states were rarely engaged in peacekeeping activities
during the Cold War. Indeed, most regional organizations did not even provide for peacekeeping
or peace-enforcement in their constituent instruments. Since the 1990s this situation has
changed, and today peacekeeping operations are conducted by the European Union, NATO
and many other regional organizations. These organizations have not only conducted their own
operations, but they have also contributed to UN peace operations by mediation in conflicts
before the establishment of a UN peacekeeping mission, by providing logistic support and
ensuring the safety of the UN missions, and by conducting joint peacekeeping missions
(McCoubrey and Morris, 2000).

Since the main actor in the field of international peacekeeping is the United Nations, the
focus of this volume is on international law applicable to UN peace operations, but legal
issues of peacekeeping-related activities by other actors than the UN are covered as well.

The Role and the Rule of Law in International Peacekeeping

The application of law in peacekeeping operations is complex. The legal framework of
peacekeeping can be found in both international law and in national law. If not otherwise
regulated — for example, by status of forces agreements — the national law of the host state
remains applicable. In cases of violations committed by peacekeepers, the military law and
the criminal law of the sending state will come into play. Many states have adopted their
own legislation regulating participation in peacekeeping operations. In the case of Germany

Council Resolution 1528 of 27 February 2004; Security Council Resolution 1542 of 30 April 2004; and
Security Council Resolution 1590 of 24 March 2005.

?  Despite some earlier observer missions (UNTSO and UNMOGIP), the first mission explicitly
labelled as peacekeeping was the UN Emergency Force (UNEF ).



International Peacekeeping xv

and Japan, participation in peacekeeping operations raised controversial issues under the
constitutions of both countries (see Stein, 2000).

Law is essential in every mission. As stated by Oscar Schachter in ‘The Uses of Law in
International Peace-Keeping’ (Chapter 1), ‘[o]ne is the role of legal authority in providing a
locus standi for third party intervention. ... [T]hird party activity is much less likely to raise
objection if it rests on legal authority and is brought within the framework of the United
Nations Charter’ (p. 5). The law also provides prescribed standards and rules to facilitate
settlement, although ‘hostilities are not generally called off because legal norms are invoked’
(p. 6). Law serves to regulate and guide the international personnel. Only peacekeepers
who are acting in conformity with international law are able to gain the trust, respect and
cooperation of the local population they are serving. If the various tasks required during a
peacekeeping mission are not performed in accordance with international and national legal
standards, there can be no legitimacy, and thus no acceptability and credibility, of the mission.
Therefore, the understanding of the rule of law? and its application is considered to be one of
the cornerstones of effective and successful UN peace operations.

In the second chapter of this volume, Nina Lahoud draws the reader’s attention to specific
rule of law issues in UN peacekeeping operations and how they can be better addressed. As
she points out, there are many challenges facing the UN if it is to strengthen the rule of law in
post-conflict societies. These range from the establishment of a functioning criminal justice
system; addressing property rights; ensuring the rights of the most vulnerable groups such as
refugees, internally displaced persons, women and children during the post-settlement phase;
and the drafting of constitutions. However, any effort to establish the rule of law must involve
local actors and the adherence of the UN to rule of law standards.

The Constitutional Basis of Peacekeeping

When the UN started the first peacekeeping operations, the legality and precise constitutional
basis of peacekeeping was widely debated. In the early 1960s, a financial crisis broke out
after several member states, including France and the Soviet Union, refused to pay the cost
of ONUC and UNEF I. They rejected the principle that the cost of peacekeeping operations
had to be shared by the members of the General Assembly according to Article 17(2) of the
UN Charter, which provides that ‘the expenses of the Organization shall be borne by the
members as apportioned by the General Assembly’. In an Advisory Opinion, the International
Court of Justice refused the Soviet Union’s argument that the forces sent to the Middle East
in 1956 and to the Congo in 1960 were illegally created because they were not established
in accordance with Article 43 of the UN Charter. The Court held that Article 43 was only
applicable to forces designed to take enforcement action, but UNEF and ONUC were not
created to take enforcement action (Expenses Opinion, 1962). Since the Court was concerned
with the legal duty of the member states to pay for the forces, it only made short remarks in
respect of the constitutionality of the forces and left the question open as to which article in
the UN Charter could serve as the constitutional foundation for peacekeeping forces.

3

2004).

For a definition of the rule of law, see the Rule of Law Report (Report of the Secretary-General,
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Today, the constitutionality of consensual peacekeeping operations and missions established
under Chapter VII is commonly accepted. Although the UN Charter neither explicitly
authorizes peacekeeping operations nor mentions peacekeeping, there is a consensus that the
legal basis for consensual peacekeeping operations falls between Chapter VI and Chapter
VIIL* which Dag Hammarskjold referred to as the mythical ‘Chapter VI and a half”.

Nonetheless, there is a dispute among international lawyers as to which Charter provisions
are exactly the legal basis of international peacekeeping and how to allocate authority among
the Security Council, the General Assembly and the Secretariat, represented by the Secretary-
General. The essays by Alexander Orakhelashvili, ‘The Legal Basis of the United Nations
Peace-Keeping Operations’ (Chapter 3), and Nigel White, ‘“The UN Charter and Peacekeeping
Forces: Constitutional Issues’ (Chapter 4), examine these issues in great detail.

The Security Council, endowed by the UN Charter with the ‘primary responsibility for the
maintenance of international peace and security’ (see Article 24(1)), has established almost
all peacekeeping operations. According to Article 29 of the UN Charter, the Security Council
may establish peacekeeping forces as its subsidiary organs, and under Article 98 the Council
may entrust the Secretary-General with certain functions. However, there is a dispute among
international lawyers as to which Charter provisions grant the power to establish peacekeeping
operations. Some writers refer to different articles within Chapter VII (Articles 39, 40, 41, 42
and 48), either alone or in conjunction with each other (see, for example, Hufnagel, 1996).

One possible way of solving the dilemma is suggested by Orakhelashvili, who proposes
different Charter provisions as the legal authority for the various types of peacekeeping
operation. Certain operations may therefore fall under Article 36(1) of the UN Charter as a
method of dispute settlement or under Article 39, which grants recommendatory powers to
the Council. Peacekeeping operations may also be regarded as provisional measures under
Article 40 of the UN Charter. Articles 41 or 42 of the UN Charter can be invoked when an
operation has been established under Chapter VII — as in the case of UNTAET® and UNMIK.
Other authors, such as Nigel White, argue that there is no need to find an express Charter
base because either the UN possesses an inherent or implied power® to perform activities like
peacekeeping or the legal foundation could be a customary rule of the law of the UN. White
subsumes peacekeeping under the doctrine of inherent powers, namely as an action which
is not expressly forbidden by the UN Charter and which achieves one of the aims of the
organization (pp. 89-91).

What are the powers of the General Assembly and the Secretary-General? The General
Assembly has only established peacekeeping forces in a few cases. It may be authorized under
Article 22 in conjunction with either Article 10, 11 or 14. The Secretary-General has only a
limited competence in regard to peacekeeping operations. He can negotiate and conclude

*  Under Chapter VI the Security Council can adopt various techniques in pursuit of the peaceful
settlement of disputes (mediation, negotiation and so on). Under Chapter VII the Security Council may
take enforcement measures to maintain or restore international peace and security.

5 Another possible approach is to see the legal basis in the implied powers of Security Council.
See Ruffert (2001) and De Hoogh (2001).

®  As the International Court of Justice stated in the Reparations Opinion: ‘... under international
law, the [UN] Organization must be deemed to have those powers which, though not expressly provided
in the Charter, are conferred upon it by necessary implication as being essential to the performance of its
duties’ (Reparations Opinion, 1949).
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agreements in regard to peacekeeping forces or establish and conduct a peacekeeping
operation if appropriate functions are delegated to him by the Security Council (for example,
in the case of UNEF, the Secretary-General was authorized by the General Assembly to
issue all regulations and instructions to the functioning of the force). However, there are two
major limitations concerning the powers of the Secretary-General. First, as the majority of
international lawyers agree, the Secretary-General cannot launch a peacekeeping force on his
or her own, even with the consent of the parties.” Second, the Secretary-General has no power
to require states to send troops to UN peacekeeping missions because the Security Council
itself does not possess this power and is therefore unable to delegate it to him or her.

Regional organizations and group of states are also important actors in the field of
peacekeeping. Both may also establish peacekeeping operations based on the consent of the
parties but, if they become engaged in enforcement action, the authorization of the Security
Council is necessary. With regard to regional organizations, White reminds us that:

... [any] enforcement action, whether fully fledged inter-state action or belligerent peacekeeping
within a state. does require authorization for legal and practical reason. To accept the practice that
seems to have developed in some cases — that this form of peacekeeping falls outside the requirements
of Article 53 because it carries the label “peacekeeping” — would be dangerous, allowing considerable
coercive freedom for regional, defence and security organizations, which are, as practice has shown,
subject to even greater domination and abuse (p. 103).

Principles of International Peacekeeping
The Consent of Parties

The legal doctrine of consensual peacekeeping operations is based on three principles. First,
the presence of a peacekeeping force requires the consent of the host state. Second, the force
should be impartial. Third, the use of force is permitted only in the case of self-defence. These
key legal principles have been derived from the establishment and operation of UNEF I in
1956, which became a precedent for consensual peacekeeping operations.

Unless the Security Council establishes a peacekeeping mission under Chapter VII, the
consent of the parties to a conflict, or at least of the states concerned, is a necessary prerequisite.
This follows from Article 2(7) of the UN Charter, which provides that nothing shall authorize
the UN ‘to intervene in matters which are essentially within the domestic jurisdiction of any
state’. Two essays, ‘Military Intervention, Regional Organizations, and Host-State Consent’
by David Wippman (Chapter 5) and ‘Host-State Consent and United Nations Peacekeeping
in Yugoslavia’ by Christine Gray (Chapter 6) in this volume deal with the question of consent
in peacekeeping operations. As a general rule, the continued consent of the governments
concerned is required in interstate conflicts. If the consent is withdrawn, the peacekeeping
operation can no longer stay in the host state. In civil war situations, although only the consent

7 Anexceptional case was the Secretary-General’s provisional establishment of the United Nations
Good Offices Mission to Afghanistan and Pakistan (UNGOMAP) in 1988, which also comprised 50
military officers. However, the Security Council agreed to the establishment of the mission by Security
Council Resolution 622 of 31 October 1988.
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of the government is required from a legal point of view, the UN will also try to receive the
factual consent of the other parties to the conflict as a matter of practical necessity.

However, these rules are not easily applied in practice. What legal implication does the
collapse of internal authority or the loss of control by government have on the requirement of
consent? Does the change of the initial mandate require further consent? Which implication
does the invocation of Chapter VII have on the consent of the parties? Wippman and Gray
discuss these questions by looking at the cases of ECOWAS intervention in Liberia and the
deployment of UNPROFOR during the conflict in the former Yugoslavia.

Another important requirement is the principle of impartiality, which means that
peacekeepers should not advance the interest of one party over another. Dag Hammarsk;jold
referred to this principle in the final report on the plan for the establishment of UNEF I of 6
November 1956, by stating that there was no intent ‘to influence the military balance in the
present conflict and, thereby, the political balance affecting efforts to settle the conflict’ (Final
Report UNEF I, 1956, para. 8).

Peacekeeping and the Use of Force

The third cornerstone of peacekeeping is the defensive use of force. If not otherwise mandated
under Chapter VII, peacekeepers can only use force in self-defence. However, over time,
the concept of self-defence has evolved and the UN has occasionally become involved in
operations that went beyond self-defence and included robust action. The development and
the concept of the use of force is examined by Katherine Fox in her essay ‘Beyond Self-
Defense: United Nations Peacekeeping Operations and the Use of Force’ (Chapter 7). This
concept was described by Dag Hammarskjold as:

... [the] rule ... that men engaged in the operation may never take the initiative in the use of armed
force, but are entitled to respond with force to an attack with arms, including attempts to use force
to make them withdraw from positions which they occupy under orders from the Commander,
acting under the authority of the Assembly and within the scope of its resolutions. The basic element
involved is clearly the prohibition against any initiative in the use of armed force (Report of the
Secretary-General, 1958, para. 179).

In 1964 new elements to this definition were added in respect of UNFICYP, which allowed the
use of force where ‘specific arrangements accepted by both communities have been or ... are
about to be violated, thus risking a recurrence of fighting or endangering law and order ... (or
where there were) attempts by force to prevent them from carrying out their responsibilities
as ordered by their commanders’ (4ide Mémoire, 1964, paras. 17¢c—18c).

The next development was the approach chosen in the case of UNEF II, which was
established in 1973. Self-defence also included ‘resistance to attempts by forceful means
to prevent it from discharging its duties under the mandate of the Security Council’ (Report
of the Secretary-General, 1973, para. 4a). This formula became applicable to all subsequent
missions. But it was only reluctantly and very rarely applied in practice, because it is difficult
to reconcile with the principles of consent and impartiality. Fox also considers peacekeeping
missions with a robust mandate from the early example of ONUC to certain missions like
those established after the end of the Cold War. Peacekeepers were, for example authorized
to use force to secure freedom of movement for the delivery of food or to use self-defence in
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the protection of safe areas and the civilian population. These missions have been criticized
for blurring the distinction between peace-enforcement and peacekeeping. She is also
critical of the expanded use of force by peacekeepers, but one may wonder whether there
are better alternatives or whether the core principles of peacekeeping should be reconsidered
as proposed by the Report of the Panel on United Nations Peace Operations (the so-called
Brahimi Report).

The Legal Principles of Peacekeeping and Brahimi Report

The Brahimi Report is analysed and summarized by Heike Spieker in her essay ‘Changing
“Peacekeeping” in the New Millenium? — The Recommendations of the Panel on United
Nations Peace Operations of August 2000’ (Chapter 8). She considers that the Brahimi Report
is ‘the most incisive and comprehensive analysis of peace operations ever undertaken by the
United Nations’ (p. 214). The Panel’s task was ‘to undertake a thorough review of the United
Nations peace and security activities, and to present a clear set of specific, concrete and
practical recommendations to assist the United Nations in conducting such activities better
in the future’.® The recommendations focus, to a large degree, on structural and management
problems, but the Panel also commented on the doctrine on which peace operations should
be conducted. Although the Panel states that the ‘consent of the local parties, impartiality and
the use of force only in self-defence should remain the bedrock principles of peacekeeping’
(Brahimi Report, para. 48), the Report calls for more robust mandates that are also clear,
credible and achievable, and does not only question, but also modifies, the traditional approach
to peacekeeping concerning the consent of the parties, the principle of impartiality and the
non-use of force.
With regard to the use of force, the Panel recommended that:

.. rules of engagement should not limit contingents to stroke-for-stroke responses but should allow
ripostes sufficient to silence a source of deadly fire that is directed at United Nations troops or the
people they are charged to protect and in particularly dangerous situations, should not force United
Nations contingents to cede the initiatives to the attackers. ... [However,] mandates should specify an
operation’s authority to use force (Brahimi Report, paras 49 and 51).

This is a clear departure from previous practice where robust mandates were the exception.
The rationale for the traditional concept of peacekeeping was explained by UN Secretary-
General Boutros Boutros-Ghali in the Supplement to the Agenda for Peace (1995), when he
argued that:

... the logic of peacekeeping flows from political and military premises that are quite distinct from
those of enforcement; and the dynamics of the latter are incompatible with the political process
that peace-keeping is intended to facilitate. To blur the distinction between the two can undermine
the viability of the peace-keeping operation and endanger its personnel” (Boutros-Ghali, 1995, para.
35).

8 See Identical Letters, dated August 2000, from the Secretary-General to the President of the
General Assembly and the President of the Security Council in the Brahimi Report (2000).
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However, the calls for robust peacekeeping in order to stop and prevent future massacres and
genocides, as in Srebrenica and Rwanda, are not new. Therefore, UN Secretary-General Kofi
Annan came to different conclusions than his predecessor and stated that ‘we learned, the
hard way that lightly armed troops in white vehicles and blue helmets are not the solution to
every conflict. Sometimes peace has to be made — or enforced — before it can be kept’ (Annan,
1998).

Impartiality is no longer understood as the equal treatment of the parties to a conflict under
all circumstances but as ‘adherence to the principles of the Charter and to the objectives
of a mandate that is rooted in those Charter principles’ (Brahimi Report, para. 50). Such
an understanding of impartiality allows peacekeepers to distinguish between aggressors and
victims. Less clear are the recommendations concerning another important requirement: the
consent of the parties to a conflict. The Panel observed that ‘consent may be manipulated in
many ways by the local parties’ (para. 48), but draws no conclusion regarding what should
happen if consent, once given, authorizes the Security Council to decide upon extensions or
enlargements of the initial mandate under certain circumstances or if, in the case of denial
of consent, it may be replaced by a decision of another institution. The Panel also fails to
address the question of whose consent is necessary in the case of conflicts with many groups
of belligerents or where there is a situation of a failed state with no effective government.

It remains to be seen whether the call for more robust peacekeeping and the doctrinal
approach proposed by the Brahimi Report will be implemented. As Gray has correctly
commented:

... itis not clear that the Brahimi Report support for ‘robust peacekeeping’ will be acceptable to those
who support a more limited concept of peacekeeping ... The call for bigger forces. better equipped and
more costly, able to pose a credible deterrent, contrasts with the symbolic, non-threatening presence
that characterised traditional peacekeeping.(Gray, 2001, p. 270).

Law Applicable to UN Peacekeeping Operations

In general, the legal status of personnel serving in peacekeeping operations refers to their
rights and duties under the applicable law, and their terms of service and civil and criminal
jurisdiction which are applicable. The legal status is derived from four different bodies of
law: a) the national law of the receiving or host state; b) the law of the intergovernmental
organization, if the peacekeeping operation is not established by a group of states; c) the law
of the sending or participating state; and d) rules of general international law — in particular,
international humanitarian law, human rights law and international criminal law.

Part III considers the legal framework applicable to UN peacekeeping operations. UN
peacekeepers are generally directed and bound by mission-specific legal sources and internal
rules of the organization, such as the mandate, which is laid down in an enabling resolution.
These include UN regulations, as used in Kosovo and East Timor, force regulations, which
were applied, for example, in regard to UNEF I and ONUC, and status of forces agreements,
as well as participation agreements.

It is the mandate, formulated by the Security Council and — exceptionally — by the General
Assembly, which provides the legal basis of a UN peace operation. But the mandate can be
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vague as a result of political compromises. As Peter Rowe writes in “Maintaining Discipline
in United Nations Peace Support Operations: The Legal Quagmire for Military Contingents’
(Chapter 11), the mandate ‘is likely to be expressed in rather general terms, telling states,
where the pitch is, who the players are and the objective of the operation, but providing no
clear rules to when a yellow or red card should be shown to the players’ (p. 279). Hence it is
important that the mandate and the legal duties are implemented into the national structure
of the sending states. The mandate can be open to interpretation and there can be a thin
line denoting whether the peacekeeper on the ground operates within the UN mandate, as
shown by Robert Siekmann in ‘The Fall of Srebrenica and the Attitude of Dutchbat from an
International Legal Perspective’ (Chapter 12).

Status of Forces Agreements (SOFAs) or Status of Mission Agreements (SOMAs), which
are concluded between the UN and the host state, regulate the status of the peacekeeping force.
They contain provisions on the status of the national contingents, provisions on the freedom of
movement within the area of operations, privileges and immunities and jurisdiction, as well as
claims and disputes. Participation agreements, which are based on an agreement between the
participating states and the UN, contain the specific rights and responsibilities of the force.

General international law is an important source of rights and obligations. International
humanitarian law, human rights law and international criminal law are of great relevance in
this regard. Furthermore, international law dealing with the protection of peacekeepers and the
privileges and immunities, as well as the responsibilities and liabilities, needs to be considered.
The UN is not a party to international humanitarian law or human rights conventions, but it
does nevertheless possess legal personality and can be bound by customary international law
mutatis mutandis. In the Reparations Opinion the International Court of Justice stated that
the duties of the UN in regard to international law depend on the ‘purposes and functions
as specified or implied in its constituent documents and developed in practice’ (Reparations
Opinion, 1949, p. 179). UN peacekeepers may therefore be bound by customary rules of
international humanitarian law, human rights law or international criminal law. If the Security
Council establishes a peace operation under Chapter VII, it is questionable whether customary
international law is applicable. However, one may argue that at least norms regarded as jus
cogens apply, and Articles 1 and 2 of the UN Charter provide legal limitations (see Chapter
20).

International Humanitarian Law

One of the oldest legal disputes concerning peacekeeping operations is whether international
humanitarian law is applicable and to what extent. The question may, for example, arise
when peacekeepers become involved in combat-like situations or when they are taken as
hostages. Ray Murphy addresses these problems in his essay ‘United Military Operations
and International Humanitarian Law: What Rules Apply to Peacekeepers?’ (Chapter 9). For a
long time, the UN argued that UN peacekeepers were under no legal obligations arising from
international humanitarian law and that they were only bound by its principles and the spirit.
The UN argued that ‘United Nations forces act on behalf of the international community, and
therefore they cannot be considered a “party” to the conflict, nor a “Power” within the meaning
of the Geneva Conventions’ (p. 228). Another argument was that only states were parties to
the conventions and capable of carrying out certain obligations. The International Committee



