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1. Introduction

In this book, we examine from an empirical standpoint how the modern criminal justice
process in China is functioning and the implications this might have for our understand-
ing of system change. The political, economic and social transformations that have taken
place in China over the last half century have had a major impact upon the methods,
institutions and mechanisms used to deal with alleged criminal infractions. Although
the period after the founding of the Republic in 1949 was marked by a state-driven,
class-based ideology focusing episodically upon ‘enemies’ of the state and ‘counter-
revolutionaries’ without the discipline of a system of criminal procedure, symbolized
by arbitrary detentions, torture and summary justice' (at its height during the notorious
Cultural Revolution, 1966-1976, when formal institutions themselves were abolished),
from the introduction in 1979 of a Criminal Procedure Law and its successor in 1996
there has been a process of building formal criminal justice institutions and procedures
which represent, at least to some degree, a break from the past and which outwardly
resemble institutions and procedures in societies based on the rule of law. In this book
we analyse the extent to which these changes to the formal legal structure have resulted in
changes to the law in practice.

We begin by briefly describing the main features of China's criminal justice process,
its institutions and its procedures as they bear upon public, as opposed to private,
prosecutions.

THE CHINESE CRIMINAL PROCESS IN OUTLINE?

Investigations into reported crime are conducted by the police (Gong’an) or Public
Security Bureau (PSB). This is the body which is responsible for deciding whether an inci-
dent is or is not a crime and for collecting any and all evidence relevant to the resolution
of the matter. If it is not considered a ‘crime’ the police may either take no further action
or they may consider that some official action against an individual is still merited util-
izing for this purpose various administrative powers described in more detail in Appendix
8 which include detention and ‘re-education through labour’ (laodong jiaoyang).

If the police decide that the matter is a crime, they should file the case. They have

! The starting point of serious inquiry into China’s criminal justice system is the pioneering

work of Jerome Cohen (1968) who can rightly be said to be the father of the academic study of
China’s criminal justice system. As Cohen makes clear, there were significant differences in the
state’s position in regard to law and its institutions over this period which witnessed, among other
things, the ‘Anti-Rights campaign’ and the ‘Hundred Flowers Blooming’ period. See also Lubman
(1969).

2 See Appendix 1.
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powers to detain any suspect and carry out investigative actions such as search of the
person or property and may seize relevant material or documentary evidence. If the
police decide that it is necessary to detain the suspect, they may submit the case to
the People’s Procuratorate (Renmin Jianchayuan) and request approval to arrest. If arrest
is approved, the police have powers to release the suspect or to detain the suspect (with
maximum detention periods fixed by law) while evidence is collected.

Once a case goes forward for prosecution, it is handled by the Procuratorate. The
Procuratorate has powers to interview the criminal suspect and, where they deem the
evidence deficient, may ask the police to undertake ‘supplementary investigation’. In
the event of a prosecution, it is the responsibility of the Procuratorate to draw up a Bill
of Prosecution detailing the charges levelled against the criminal suspect and to present
the case to the People’s Courts (Renmin Fuyuan).

As set out in Table 1.1, less serious cases will be dealt with in a Basic Court.? Basic
Courts are normally located in counties, municipal districts and autonomous counties.
Crimes of a more serious character are heard in Intermediate Courts,* which are estab-
lished in capitals or prefectures at the provincial level. Except in certain summary cases,
the court sits as a collegial bench (/eyi ting) and in theory reaches a decision collectively,
although in practice the case will be handled by one of their number, referred to herein as
the case-responsible judge (chengban fuguan).® Additionally, there is in each court institu-
tion a presiding judge (shenpanzhang) who may also be the case-responsible judge in an
individual case.

In major (zhongda) or complex (yinan) cases,® the case may be passed for advice or
decision after the court hearing to the adjudication committee (shenpan weiyuanhui)
which comprises the President of the Court, Vice-Presidents and the Heads of the
Divisions’ and senior judges. Where this occurs, the decision of the adjudicative com-
mittee must also in practice be approved by the head of the division and thereafter by
the President of the Court. In practice, the case-responsible judge at the trial will, in this
highly bureaucratic setting, defer to his or her superiors.

In parallel with the courts, the Chinese system has political-legal committees at each
level. The Party’s political-legal committee (zheng-fa weiyuanhui) supervises and directs
the work of the police, procuratorate and the courts and can involve itself in law enforce-
ment, court procedure and individual case adjudication. The political-legal committee
is usually headed by the local chief of police and includes the deputy party-secretary in
charge of political-legal affairs, the President of the court, the head of the procuratorate

*  Criminal courts in China are organized at four levels: Basic Court; Intermediate Court;

Higher Court; and the Supreme People's Court. Except for the Basic Court, all courts have both
original and appellate jurisdiction.

4 The Court also has an appellate jurisdiction none of which are included in our study.

5 Technically, power and responsibility is vested in the ‘court’ not in individual judges. For this
reason, members of the court (such as presidents and division chiefs) have a legitimate right to take
part in or review draft opinions before they are released.

¢ These will typically include cases involving the death penalty, corruption and bribery cases,
economic crimes involving deceit or corruption, cases that might have a major social impact and
politically-sensitive cases (including Falun Gong cases).

7 Courts in China are organized into separate divisions to deal with different categories of case
such as civil, criminal, economic and administrative.



Introduction 3

Table 1.1 Criminal jurisdiction of different level courts in China

Type of Location Criminal Jurisdiction
Court
Basic In counties, municipalities, e All first instance ordinary criminal cases,
People’s autonomous counties, and except those that fall under the jurisdiction
Courts municipal districts. A basic of courts at the higher levels as stipulated by
people’s court may set up a the Criminal Procedure Law, other laws or
number of people’s tribunals decrees;
(renmin fating) according e Minor criminal cases that do not need to be
to the conditions of the determined by trials;
locality, population and cases. @ Directing the work of the people’s mediation
Judgments and orders of these committees.
tribunals have the same effect
as judgments and orders of
the basic people’s courts.
Intermediate  They are established in e Cases of first instance as assigned by laws
People’s prefectures of a province and and decrees;
Courts municipalities e First instance cases transferred from the
basic people’s courts;

e Appeals and protests against the judgments
and orders of the basic people’s courts;

e First instance counter-revolutionary cases
and cases endangering State security;

e Cases punishable by life imprisonment or
death penalty; Criminal cases in which the
offenders are foreigners; and

e Protests lodged by the people’s
procuratorates in accordance with judicial
supervision procedures.

Higher Established in provinces, They have jurisdiction over first instance

People’s autonomous regions, and major criminal cases that ‘pertain to an

Courts municipalities directly under entire province (or autonomous region or
the Central Government. municipality directly under the Central

Government)'. Their jurisdiction includes:

o First instance cases transferred from the
lower courts;

e Appeals and protests against the judgments
and orders of the lower courts;

e First instance cases as assigned by laws and
decrees; and

e Protests by the people’s procuratorates
in accordance with judicial supervision
procedures.

Supreme The highest court in China. It has jurisdiction over first instance major
People’s criminal cases that “pertain to the whole
Court nation’. Its jurisdiction includes:
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Table 1.1 (continued)

Type of Location Criminal Jurisdiction
Court

e Interpretation of laws;

e First instance cases as assigned by laws and
decrees;

e Appeals and protests against the judgments
and orders of the Higher People’s Courts;

e Protests by the Supreme People’s
Procuratorate in accordance with judicial
supervision procedures;

e Supervising the work of the lower courts;
and

e Approving death sentences.

Sources:  Chapter 2 of the Organic Law of the People's Court of the People's Republic of China, and Chapter
2 of Part One and Article 199 of the Criminal Law of the People’s Republic of China.

and the heads of other ministries or state bureaucracies, such as public security, state
security and justice. The desirability of the continuation of the adjudicative and political-
legal committees as China develops has been placed on the basis that ‘there may still be
a need for adjudication committees in courts where the level of [judicial] competence
remains low, or for political-legal committees to ensure that judicial decisions keep with
macro-level development goals and that the court has the resources and competence to
provide an effective remedy in cases that are often the result of systemic shortcomings in
the economy or social welfare system . . .’ (Zhu Suli, 2010). Where the political-legal com-
mittee becomes involved, the decision-making is more complex and the ultimate decision
may take the form of a directive.® As Ira Belkin (2007) succinctly put it: ‘Suffice it to say
that judicial, prosecutorial and police decisions in the criminal justice system in China are
very much part of a larger political process that is extra-judicial and is not transparent.’
An adverse decision of the collegial bench may be the subject of an appeal (shangsu) by
the defendant or a ‘protest’ (kangsu) by the procuracy to a court at the next higher level.
Appeals and protests are heard by Higher People’s Courts which are located in provinces,
autonomous regions and municipalities directly under the Central Government.
Provision has been made for expediting first instance trials in certain cases. Summary
Procedure, under which the trial will be conducted by a single judge, may be applied
where the defendant is pleading guilty and the offence charged does not carry more than
three years’ imprisonment. Simplified Ordinary Procedure, which may be used in certain

8 Randall Peerenboom (2010b) states that the intervention of the political-legal committee

‘does not necessarily dictate the outcome of the case’ but rather ‘it recommends action to the
court’: p. 80. Our discussions with judges in China suggest rather that where the political-legal com-
mittee takes a view, that view is dispositive. No judge that we have spoken to has indicated that he
or she would be able to disregard intimations from the political-legal committee whether framed as
a recommendation or as a directive.
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cases where the defendant is pleading guilty, allows the court (which normally is provided
only with the ‘major evidence’ by the prosecutor) to read all evidence in advance of trial.
These two trial forms are dealt with in greater depth in Chapter 8 infra.

BACKGROUND TO 1996 CRIMINAL PROCEDURE LAW: THE
1979 CPL REFORMS

The introduction of a new Criminal Law (CL) and Criminal Procedure Law (CPL)
in 1979 was seen by many as constituting a welcome break from a past marked, even
discounting the Cultural Revolution, by arbitrariness in decision-making, torture of
suspects and ‘demonstration trials’ in which the outcome had already been decided:®

[Blefore the promulgation of the Criminal Law. we depended on criminal policies in convicting
someone of crimes and meting out punishment. We made decisions at our discretion, and the
work was strongly characteristic of rule by man. Under such circumstances, the promulgation
of the Criminal Law put an end to an era in which there was no law to go by. . . .

Similarly, Wang Hanbin (1996), in welcoming the 1996 CPL reform stated:

We have made significant amendments to the various stages of criminal proceedings, including
investigation, prosecution, and adjudication. This is a major development toward protecting
the legitimate rights of the parties concerned. The amendments accord greater protection to
citizens’ rights and interests under the criminal procedure system and are conducive to correctly
meting out punishment for criminals. They address, in a more explicit, concrete, and scientific
manner, the issues of how public security organs, procuratorates, and law courts should divide
their responsibilities and cooperate and restrain each other.

The police, procuratorate and the courts became responsible for different stages of the
criminal process, investigation, prosecution and trial working together under the principle
of ‘mutual co-ordination and restraint’ (huxiang peihe, huxiang zhiyue).

The starting point of the criminal process was the apprehension of the suspect by the
police. In the immediate past before the 1979 Criminal Procedure Law (CPL), the police
powers in this regard were almost untrammelled and they were unrestricted as a matter
of practice.” The 1979 CPL imposed a requirement that, in order to obtain approval
for arrest from the prosecutor, the police had to satisfy a high standard namely to show
(Article 40) that the ‘main facts of the crime have been already clarified’. There was
limited provision to detain ‘an active criminal or major suspect’ prior to arrest where,
for example, the individual was in the process of committing a crime, was identified as
having committed a crime by a victim or witness or there was a likelihood that he or she
would destroy or falsify evidence (Article 41). Following such detention, the police had a
maximum of seven days in which to apply to the procuratorate for permission to arrest

¥ Zhang Huanwen, a National People’s Congress Deputy, cited by Turack (1999), p. 50.

" During the Cultural Revolution (1966-1976) political mobilization through the ‘mass line’
dominated such that official agencies, including the police, were effectively destroyed. See, Cai
Dingjian (1999a).
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after which the procuratorate were given up to three days to decide whether or not to
approve (Article 48). Additionally, once an arrest had been approved, the total period
over which a suspect could be held in custody (including any period covered by pre-arrest
detention) was limited to two months, extendable in ‘complicated cases’, by a further
month only upon approval of the procuratorate at the next highest level (Article 92(1)).

Given such a relatively restrictive framework, however, the police continued the prac-
tice of widespread resort to detention by utilizing powers outside the 1979 CPL and
not requiring the approval of the procuratorate, in particular, the administrative power
of ‘shelter and investigation’ (shourong shencha)."! Even this power, limited as it was to
three months’ detention, was routinely flouted and the police were able, without external
supervision, to utilize detention in order to secure confessions. Further powers could
be invoked ‘according to the circumstances of the case’ (Article 38, 1979 CPL) includ-
ing ‘taking a guarantee and awaiting trial’ and ‘supervised residence’. The objective
of the police was to secure confessions under the prevailing ideology of ‘leniency for
confessions; harshness for resistance’ (tanbai congkuan; kangju congyan).

On transfer of the case to the procuratorate, Article 97, 1979 CPL provided that the
procuratorate had up to one month to decide whether to initiate a prosecution, extend-
able by two weeks in ‘major’ or ‘complicated’ cases. Throughout this time, the suspect
would remain in custody and the detention could be further extended by the procur-
atorate requesting the police to undertake ‘supplementary investigation’. Although such
an investigation was time-limited to one month, no limit was placed upon the number of
such requests that the procuratorate could make.

Following the initiation of proceedings against an accused and transfer of the case to
the court, the court would constitute a ‘collegial panel’ to try the case. The opening of
the hearing was not the occasion to inform the court about the charge and evidence: that
had already occurred. In advance of trial, the collegial panel would meet to discuss the
case and reach a decision on both the nature of the offence and sentence. ‘It was normal
practice in China that a case was decided before a trial and that those who tried the case
might not have the power to make the decision’ (He, 2009, p. 319).

The court had to try the case unless there was not ‘clear and sufficient evidence’ to
support the prosecution: if that happened, the court would remand the case to the
procuratorate for supplementary investigation. Where it considered that no criminal
punishment was necessary, the court could ask the prosecutor to withdraw the case. In
cases where there was any doubt or uncertainty, a people’s court could undertake its own
inquest, examination, search, seizure, crime scene visit and expert evaluation. In short, it
was the judge who, through pre-trial investigation, decided on the facts and the law. ‘As a
matter of law, no court would open a court session if the collegial panel was not certain
about the facts, the offence and the sentence’ (Fu, 1998, p. 32).

The result was: ‘verdict first, trial afterwards (xian ding hou shen)’.'? But, as we have
noted, the verdict itself was not necessarily the verdict of the court. The collegial panel

' See, for a fuller account and sources, Hecht (1996a), pp. 20 fI.

2. Various popular sayings encapsulated this arrangement. ‘“The police cook the rice, the pros-
ecutor delivers the rice and the court eats it.” Another, on the same lines: ‘The prosecutor reads the
paper, the defendant’s lawyer reads the paper, and the judge has already made up his mind.’
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was a subordinate institution and cases were commonly discussed with the adjudication
committee or after referral by the Presiding Judge or Head of the Unit through con-
sultation with a higher court. In cases which were considered sensitive, Party officials
and other political figures would need to be consulted or would determine the decision
through the political-legal committee.

It follows that there was limited role for the defence lawyer because a challenge to the
case was not simply a challenge to the investigator or the prosecutor but to the court
which had already formed a concluded view before the trial. The role of the defence
lawyer (then a state employee) was to plead mitigating circumstances or help ‘educate’
defendants as to the error of their ways. If the lawyer wished to argue innocence, this
could be done generally only with the prior permission of the government (Gelatt, 1991).
In 1983, the Standing Committee of the National People’s Congress promulgated a
‘decision’ (the so-called ‘September 2 Decision’) which effectively took away a defend-
ant’s right to a lawyer in death penalty cases by abolishing the requirement to notify
the defendant of the institution of trial. Defence lawyers were subject to harassment by
the government and, in 1983, were extraordinarily made part of the prosecution team
in the ‘strike hard’ (vanda) campaign against crime (on ‘yanda’ campaigns, see Tanner,
1999 and Trevaskes, 2007a). The malign influence this had on the public image of defence
lawyers continued for some years.

By virtue of Article 110, 1979 CPL, under which the Bill of Prosecution would be
delivered to the defendant ‘no later than seven days before the opening of the court
session’ and the defendant informed of the right to appoint counsel, lawyers could not be
involved in a case until a week before the trial at the earliest. In practice, lawyers often had
far less time to prepare: whatever the complexity of the case or the volume of documen-
tation involved,'? lawyers were not accorded access to the records of the collegial panel
(which had already determined the offence and punishment) or to evidence uncovered
by the court’s investigation. There was no concept of pre-trial disclosure: the duty on
the prosecution being to deliver the file and evidence to the court. Occasionally informal
meetings occurred between lawyers and prosecutors to identify issues in dispute and,
where there was convincing counter-evidence, the prosecutor and judge could be saved
from public embarrassment by withdrawing the case.

Under the 1979 CPL, the trial judge was the dominant figure who opened the session,
announced the subject matter of the case and introduced the participants. After the
prosecutor read out the Bill of Prosecution (including the facts, the offence and the
punishment sought), the trial judge questioned the defendant (the prosecutor could also
question the defendant with the permission of the judge). By Article 116, 1979 CPL the
judge and prosecutor questioned any witnesses or read out testimony of those witnesses
not in court, read out conclusions of expert witnesses and documentary evidence. In the
absence of prosecution witnesses (the norm), there was little the defence could do.

By Article 115 of the 1979 CPL, the parties and defence lawyers could ask the case-
responsible judge to question the witnesses or expert witnesses or ask permission to put
their own questions directly. The court was empowered to stop defence questioning if it

1 Provision was made to allow a lawyer to apply for delay of the trial in complex cases where

the time was inadequate but these were rarely granted: Zhou (1994) cited in Fu Hualing (1998).
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considered this irrelevant. The court additionally had, by virtue of Article 117, discretion
whether to allow the defence to call its own witnesses.

Given the fact that a case was decided before the trial, the trial could only be a ritual, with the
parties knowing that any input would be too little and too late. (Fu, 1998, p. 39)

Most defence lawyers at this time worked in state-owned firms and were government
employees: their status was low and their motivation lower.

THE CRIMINAL PROCEDURE LAW, 1996

The 1996 Criminal Procedure Law (CPL) was introduced at a time of optimism over the
direction of the reform of criminal justice in China with Chinese academics and others
persuaded that reform was indeed moving in the direction of greater transparency, an
enhancement of the role of the defence and prosecution lawyers and a removal of the
‘decision first’ thinking that had marked the earlier era.' It was understandable, there-
fore, that the rays of hope in the 1996 CPL would attract particular interest from com-
mentators. Writing of the 1996 CPL, Fu Hualing (1998) provided an early overview of
the changes that were introduced:‘*

In many respects the [CPL] introduces important changes to the previous procedures and
significantly redistributes the existing division of powers within the criminal justice system. It
restricts police power and the prosecution’s discretion. It enhances the position of the court and
differentiates the roles of judges. It also offers more protection for the rights of the accused and
enhances the position of defence lawyers in the criminal process in substantive and procedural
aspects. Consequently criminal lawyers are expected to play a more active and meaningful role
in criminal law. (p. 31)

Similarly, Carol Jones (2005), in reviewing developments from 1949 to 1999, underlined
the advances made but sounded a warning about what was happening in practice:

The 1996 CPL did introduce a number of improved due process rights and made the trial system
more adversarial. It abolished ‘verdict first, trial second’ (a person could be convicted only
after a trial). It also enabled legal representation at an earlier stage in the criminal process, gave
lawyers a bigger role at trial and made the initial stages of the process (where the suspect was
in police custody) more transparent and accountable to law. However, since 1997, the number
of defendants being represented by a lawyer has declined, mainly because of the harassment
lawyers experience when they try to use their new powers. (p. 201)

The promise was that China had taken the first step towards the introduction of an
‘adversary’ system of trial. As Amanda Whitfort (2007) put it:

4 In addition to the 1996 CPL, other major reforms to the Chinese criminal justice system

at this time included the Judges Law (1995), Procurators Law (1995), Police Law (1995),
Administrative Penalty Law (1996) and the Criminal Law (1997).

5 The quotation omits the reference to Article 12 of the 1996 CPL which provides that no one
is guilty of a crime without a people’s court rendering a judgment according to law.
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Many of the reforms contained in the 225 articles of China’s Criminal Procedure Law of 1996
were intended to introduce aspects of the adversary system of justice to the prevailing system,
which although not inquisitorial, per se, had European civil law at its roots (citation omitted).

As Jonathan Hecht (1996a) noted at the time of its passing, the 1996 CPL, whatever the
motivations and intentions underlying it (as to which see, Hecht, 1996a and Fu, 1998),
had an impact in at least four major areas of the criminal process: pre-trial detention; the
right to counsel; prosecutorial determination of guilt; and the trial process.

So far as police detention powers are concerned, the 1996 CPL imposed some restric-
tions. The powers of the police to ‘take a guarantee and await trial’ and ‘supervised resi-
dence’ were restricted to certain types of criminal and time limits were imposed (one year
limit on ‘taking a guarantee and awaiting trial’ and six months limit on ‘supervised resi-
dence’: Article 58(1)). Further, by omitting mention of ‘shelter and investigation’ from
the 1996 CPL, the power was formally abolished. However, the new law extended police
pre-arrest detention powers in ways which effectively restored them by other means. For
example, Article 61, 1996 CPL provided that the police could detain individuals who ‘do
not tell their true name or place of residence or whose identity is unclear’ as well as to
individuals who the police ‘strongly suspected’ of wandering around committing crimes
or forming bands to commit crimes. Further, the circumstances justifying a two month
extension of pre-arrest detention was extended by Article 126 to include ‘major, compli-
cated cases where the scope of the crime is broad and gathering evidence is difficult’, and,
by Article 127, an additional two months (giving a total of seven months) could be added
for any crime punishable by ten years or longer.

Articles 140(2) and (3), 1996 CPL significantly altered the power of the procuratorate
to extend an arrested person’s stay in custody by repeated recourse to requests to the
police for ‘supplementary investigation’ by limiting such requests to a maximum of two.
On the other hand, the period within which the procuratorate had to decide whether or
not to authorize arrest was extended from three to seven days (Article 69(3)).

The former practices under which courts themselves engaged in pre-trial investigation
by remanding the case to the procuratorate for supplementary investigation (Article 108,
1979 CPL) and had their own power to discover facts (Article 109, 1979 CPL) were abol-
ished in a reform that was seen to shift the burden of investigation and the adduction of
evidence away from the court to the procuratorate:

These changes shift the burden of leading evidence from the court to the procuratorate.
Accordingly, the procuratorate alone will be responsible for the validity of the evidence, and
the court will no longer examine the evidence prepared by the procuratorate before trial. If this
procedural reform is faithfully executed, judges may become neutral arbitrators, who decide a
case according to whatever evidence is given in court. (Fu, 1998, p. 44)

For many commentators, the 1996 CPL enhanced the position of the court in criminal
proceedings and thus allowed defence counsel to play a more active and meaningful role.
It was considered that the 1996 reform had altered the dynamics of the trial so that in
future the prosecution would bear the burden of proof (He, 2009, p. 304; and Zhang and
Hao, 2005, pp. 97-99).

In cases in which the prosecution decides to institute a prosecution, the new law
changed the position with regard to the transfer of evidence. The former practice under
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which all evidence was transferred to the court was considered to create such bias in the
mind of the judges that there could not be a fair trial: the ‘first impression’, it was said,
‘would be the strongest’. Accordingly, Article 150, 1996 CPL provided that the prosecu-
tion would not transfer all the evidence but instead the court would try a case where a
Bill of Prosecution includes the alleged criminal facts and has attached a list of evidence,
names of witnesses and photocopies or photographs of the ‘major’ evidence.

The 1996 CPL was also seen, by virtue of Article 149, to increase the powers of the
collegial panel. Under Article 149, a collegial panel has the right and duty to render a
decision after trial. If the panel is unable to make a decision on a complex and important
case after a trial, it should submit the case to the adjudication committee for consider-
ation and decision. This was seen (Fu, 1998) to effect two important changes: the collegial
panel itself, not the President of the court, is to initiate the process of referring a case to
the adjudication committee for decision: secondly, such a referral occurs only after a trial
is completed:

The reform of trial procedures will improve the quality of legal representation before and during
a trial. Right to counsel is extended to the investigative stage. . . . At the investigative stage, an
accused may retain a lawyer to provide legal consultancy. At the prosecution and trial stages, a
defendant may retain a lawyer for criminal defence. (Fu, 1998, p. 44)

At the investigative stage, by virtue of Article 96, 1996 CPL a lawyer can be a legal ‘rep-
resentative’, represent the suspect or lodge a complaint and to apply for bail (a provision
subsequently amended by an Interpretation so that a lawyer could, in theory, represent
a client following the first police interrogation); at the prosecution or trial stage, a lawyer
has the right to read and copy case files, interview witnesses and the victim.'*

THE IMPACT OF THE 1996 CPL: THE PROMISE

There is no question that the introduction of the 1996 CPL was seen by many commen-
tators as ushering in the start of a new era in Chinese criminal justice by introducing
some concepts familiar to Western jurisdictions and more clearly resembling an adver-
sarial than an inquisitorial trial model.!” Professor Randall Peerenboom (2006) provided
an overall assessment of the reforms in this way:

One of the most significant reforms in criminal law was the transition from an inquisitorial
system to a more adversarial system in the mid-1990s. In an inquisitorial system, a judge or pros-
ecutor carries out the pre-trial investigation; detention periods tend to be long, with little role
for the lawyer, who is often limited to brief visits with the accused after the initial questioning;
at trial, the judge actively pursues the truth by questioning witnesses and overseeing the produc-
tion of evidence. The process is structured as a search for truth conducted by impartial officers
of the state. In contrast, in an adversarial system that process is structured as a contest between
the parties. Judges are not involved in police investigation: lawyers play a much larger role both

1 These rights, as we shall see, have been formally extended by the 2007 Lawyers Law.

7 Tt is interesting to note that in 1992, Italy also sought to incorporate adversarial features into
its then ‘pure’ inquisitorial system in order to increase transparency and improve efficiency. For an
early evaluation of the problems involved, see Pizzi and Marafioti (1992).



