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Preface and Acknowledgments

The Children’s Court is a critical social institution, deciding important social and legal
issues relating to children and families. It is one of society’s major means of holding
parents accountable for the care and protection of their children and keeping them free
from harm and of holding children accountable for their behaviour. There is a strongly
held belief that this Court is an effective method of transforming the treatment of
children by their parents or carers and of influencing the future behaviour of both
criminal defendants and potential young offenders in the community.

The Children’s Courts occupy a unique position in child welfare and juvenile
justice in Australia given their authority to determine what is in the child’s best
interests. Both in Australia and overseas, there are philosophical and structural
shifts which suggest that how the community and the legal system respond to vul-
nerable children and their families is ineffective and is contributing to longer-term
problems that create social and economic challenges to governments and communi-
ties alike. Across Australia, the states and territories have looked to different ways
to respond to these challenges. The idea for this book came from the findings of the
first national study undertaken in Australia that both examined the operation of
Children’s Courts and sought the voices of key professionals — particularly judicial
officers — about the current and future challenges faced by the child welfare and
youth justice jurisdictions in Australia. Significantly, the study was funded by the
Australian Research Council (Discovery Projects DP0987175 2009-11: awarded to
Allan Borowski and Rosemary Sheehan). The study is significant as no previous
effort has been made to ‘assess’ the Children’s Court on a national basis. This book
offers a unique contribution to potentially informing social policy responses to chil-
dren and families who are often on the margins of Australian society.

This book was made possible by the generous support provided by Springer and
their Social Sciences Division, whose interest in welfare and social policy matters
encourages the kind of research and debate found in this book. Our thanks go to
National Advisory Group who provided advice about aspects of the study’s direc-
tion and implementation: Professor Arie Freiberg (Dean, Faculty of Law, Monash
University), Professor Terry Carney (Professor of Law, University of Sydney),
Judge Paul Grant (President, Children’s Court of Victoria), Associate Professor
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Helen Rhoades (University of Melbourne Law School), Magistrate David Fanning
(Neighbourhood Justice Centre, Melbourne) and Andrew McGregor (Solicitor,
Children’s Court of Victoria). Grateful thanks go to all those who contributed to
the writing of the book, providing a unique cross-sectoral perspective on the role
and functioning of Children’s Courts as they determine how best to deal with the
individual needs and community expectations that underpin children in need of
protection and youth offending.

Rosemary Sheehan
Allan Borowski
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Chapter 1
Introduction: Australia’s Children’s
Courts — The Study and Its Context

Rosemary Sheehan

Abstract This chapter introduces this first Australian study undertaken of Children’s
Courts which comprehensively analyses the core business of the Children’s Court in
each of Australia’s eight child welfare and juvenile justice jurisdictions. It presents
judicial officers’ and key stakeholders’ perspectives of the contemporary status of,
and current challenges faced by, Australia’s Children’s Courts and identifies what
reforms they believe might be necessary and feasible to respond to these challenges
and their degree of support for any such reforms. The chapter outlines how Children’s
Courts in Australia have become specialised courts with an exclusive jurisdiction.
Child welfare legislation has been established that provides the legal parameters for
child protection intervention and the statutory framework to respond to children in
need of care and protection. However, the adversarial system which underpins the
Children’s Court is seen as less amenable to the multidisciplinary approaches and
welfare role of the Children’s Court, which feature in many US and European juris-
dictions. The nexus between child protection and juvenile justice systems, with
young people moving from state care to state custody, is noted by this study and
remains a challenge for Children’s Courts. The juvenile justice domain of the
Children’s Court and patterns of youth offending are compared with international
trends and what approaches these might offer to Australia’s Children’s Courts. What
is clear from the Australian study is that child maltreatment and youth offending
continue to be significant social problems and challenge judicial decision-makers
and others responding to the complex needs these problems create.

Keywords Research study ¢ Legislation * Judicial officers ¢ Child protection
* Juvenile offending
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1.1 Introduction

Australian governments have varied in their enthusiasm about being involved in the
well-being of children and young people (Picton and Boss 1981: 21). In the first half
of the nineteenth century, responses to children who lived in socially unacceptable
conditions were confined to founding orphanages and asylums. As far as young
offenders were concerned, they were dealt with in the same courts as adults and
were often sentenced to prison. The first dedicated Children’s Court was established
in South Australia in 1895 (Daly 1999) to deal with minor offences. Deviant child
behaviour was generally attributed to poverty, destitution, abandonment by parents
and incompetent or abusive parenting, and the court’s remit was to aim for better
care rather than prison for these children (Liverani 2005). Over the years, Australia’s
Children’s Courts have assumed responsibility for handling both juvenile crime and
child abuse and neglect cases.

1.2 Australia’s Children’s Courts

Children’s Courts in Australia have become specialised courts with an exclusive
jurisdiction. They balance the many conflicting social demands including advancing
the best interests of the child, punishment, rehabilitation and buttressing legitimate
adult authority. They regularly deal with individuals and their families whose social
and economic deprivation is very often associated with their appearance in court
(Roach Anleu and Mack 1997). Each of the six states and two territories in Australia
has its own child welfare legislation that establishes the legal parameters for child
protection intervention and the statutory framework to respond to children in need
of care and protection. Children’s Courts across Australia differ in approaches to
child protection matters, although common to all is the adversarial framework of the
justice system. Various states have incorporated family decision-making principles
into child protection legislation and introduced alternative dispute resolution, to bet-
ter accommodate welfare and legal concerns and address the unhelpful distance the
adversarial approach creates between these (Seymour 2005).

The difference between enquiry-based and adversarial systems is perhaps the
most significant difference in the legal framework of child protection systems in
Australia, New Zealand, the UK and Western Europe. Most Western European
child welfare systems, including England and Scotland, use the legal system as a
last resort. There is considerable emphasis on informal discussions between par-
ents and welfare and legal decision-makers to resolve child protection matters and
less emphasis on legal representation of parties. Emphasis on the welfare role of
the Children’s Court, and the need for multidisciplinary approaches, is found also
in many US jurisdictions — in which there are forums, or similar administrative
processes, chaired by judicial officers or magistrates that bring together the main
agencies involved in child protection (e.g. police, education, health and mental
health, child and family support services as well as child protection), to debate
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issues that impact on decision-making and achieving good outcomes for children.
These approaches are perceived as preferable to the more intrusive court processes
of Australian Children’s Courts and involve the range of professionals who are
responding to the growing complexity of problems experienced by child protection
client families, including the increasing incidence of parental mental illness, drug
abuse and intellectual disability.

The differences between the Children’s Courts in the states and territories (and
the juvenile justice systems in which they are embedded) are succinctly captured in
the marked differences in the rates of juvenile detention (due to being either sen-
tenced or remanded in custody awaiting trial or sentencing) across Australia. The
detention rate in 2005 in Victoria per 100,000 people aged 10-17 years was 11.8,
while this rate was 21.7 in Queensland, 29.7 in New South Wales, 36.4 in South
Australia, 46.5 in Western Australia and 66.8 in the Northern Territory (Naylor
2006). Sentencing options that allow young offenders to be supported in the com-
munity with a range of interventions that seek to change behaviour explains
Victoria’s low rate of juvenile detention (Grant 2007). Indigenous Australians are
subject to still higher rates of incarceration. For example, in Western Australia,
Indigenous young people are 44 times more likely to be detained than non-
Indigenous youth. This multiple is 24 in New South Wales, 22 in South Australia
and 18 in Queensland (Naylor 2006).

The nexus between the child protection and juvenile justice systems, with young
people moving from state care to state custody, remains a challenge for Children’s
Courts. The high rate of children moving between these two systems is exacerbated by
the co-morbidity and increasing complexity of issues children bring to the attention of
the courts (Freiberg 2004). With a view to keeping children out of the courts and
enhancing rehabilitative capacity, many of the states and territories (e.g. South
Australia’s and New South Wales' Young Offenders Act 1997 and the Northern
Territory’s new Youth Justice Act which came into effect in August 2006) have estab-
lished forms of diversion from prosecution using restorative justice practices, such as
mediation and conferencing, which emphasise both the social integration of perpetra-
tors and the rights and needs of victims. However, as courts now find themselves deal-
ing with more serious offences and repeat oftenders, there is renewed emphasis on
formal justice and attention to legal procedure and holding the offender accountable for
his/her behaviour. These developments are underpinned by the dominant contemporary
theories of crime which emphasise individual choice, personal responsibility and risk
rather than the effects of socio-economic factors on crime causation (Roach Anleu and
Mack 2007).

In Australia, as overseas, Children’s Courts are the subject of debate and suggested
changes that might better respond to both the legal and increasingly complex welfare
concerns of children and young people who are brought to the attention of the court.
Therapeutic jurisprudence and restorative justice approaches have become increas-
ingly popular in Australian justice systems (Freiberg 2001). Problem-oriented courts,
including Indigenous courts, drug courts, mental health courts, community courts and
family violence courts, have been introduced in some jurisdictions, recognising that
adversarial, punishment-oriented responses do not tackle the underlying personal (and
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social) causes of offending and recidivism (Feinblatt et al. 2002: 437). It is an approach
that offers individualised rehabilitation interventions which focus on opportunity for
change, albeit within a criminal justice framework (Roach Anleu and Mack 2007).

Changes in court structure have also been advocated. It has been proposed, for
instance, that the Children’s Courts be replaced with a unified court system which
integrates the Family Court and the Children’s Court (Edwards 1996; Nicholson 2003;
Freiberg et al. 2004) to provide a coherent and systemic approach to child-related law
(Seymour 2005). This unified court would combine public law child welfare and
youth justice matters with private law family and matrimonial matters, recognising the
often interlocking problems of families: family breakdown, criminal behaviour, abuse
and neglect. It is an approach that offers the opportunity to move away from adver-
sarial towards non-adversarial approaches (Freiberg 2007), more akin to inquisitorial
and problem-solving approaches characteristic of other jurisdictions.

1.3 Previous Research

There has been little empirical research on the Children’s Court in Australia. Previous
research has included, for instance, studies of defendants’ experiences and judicial
officers’ sentencing decisions. Sheehan (2001) interviewed magistrates in Victoria
who presided over child protection cases and observed and tracked cases in order to
identify the factors they took into account in deciding child protection matters.
Travers (2007) undertook a qualitative study, based on both observation and analysis
of transcripts, of how sentencing decisions are made in the Youth Justice Division of
the Magistrates’ Court in Hobart, Tasmania. The only national study of Australian
judicial officers was a national survey of magistrates presiding over adult Magistrate’s
Courts undertaken by Roach Anleu and Mack (2007). Magistrates were interviewed
about their work and their views about social change and social justice in Australia.
The study found that the magistrates believe their work is less about “refined legal
issues” and more about “offending behaviour, social inequalities, and human emo-
tion (that) are directly apparent and remain fused” (Roach Anleu and Mack 2007:
196) and that do not fit easily into adversarial, punishment-oriented approaches.
However, no national studies involving a focus on the Children’s Courts’ judicial
officers have been undertaken, nor has there been any focus on the contemporary and
future issues and challenges that confront the Children’s Court. The few international
empirical studies of Children’s Courts’ judicial officers have focused on the criminal
jurisdiction of the court to the exclusion of its child welfare jurisdiction.

1.4 A National Assessment of Australia’s Children’s Courts

This book offers a comprehensive analysis of the core business of the Children’s
Court in each of Australia’s eight child welfare and juvenile justice jurisdictions.
It presents judicial officers and key stakeholders’ perspectives of the contemporary
status of, and current challenges faced by, Australia’s Children’s Courts and
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identifies what reforms they believe might be necessary and feasible to respond to
these challenges and their degree of support for any such reforms. The book draws
on findings from this first Australian study undertaken of Children’s Courts to
explore such perspectives. The inclusion of the views of judicial officers and other
key stakeholders is unique to this study and offers those engaged in the policymaking
process a major contribution about what is desirable and acceptable to implementing
any reforms. Unique also is the support for such a study from each senior judge
or senior magistrate from each of Australia’s Children’s Courts. Importantly, the
operation of Australian Children’s Courts and the challenges they face, as presented
in this book, allow comparison with other jurisdictions.

The study participants were drawn from both metropolitan and country areas of
Australia. Judges and magistrates who only hear Children’s Court cases (located
mostly in metropolitan areas) as well as magistrates who periodically hear
Children’s Court cases (who are located in regional and rural centres) around
Australia were individually interviewed. Focus groups were conducted in each
state and territory, both in city and regional areas, with key stakeholders (e.g. police,
statutory child welfare and juvenile justice personnel, legal aid lawyers, representa-
tives of community service agencies and Indigenous agencies, representatives of
child welfare and children’s rights advocacy groups, select academics and researchers).
The questionnaires developed for both individual interviews and focus groups were
shared with a small number of judicial officers and key experts for comment,
prior to data collection. Interview and focus group responses were thematically
analysed to identify the issues and challenges they deemed salient. Each of the
eight national jurisdictions set up an advisory committee to assist the implementa-
tion of the study, to assure its rigour and to enhance the prospects that its findings
and recommendations would be adopted.

The book is divided into two sections: the first part comprises Chaps. 2, 3, 4, 5,
6,7, 8 and 9 of the book and profiles each of the eight state and territory Children’s
Courts in Australia, examining the responses of the judicial officers and other key
stakeholders involved in the core business of the court to questions posed about the
current and future status and operation of the court. The second section — Chaps. 10,
Il and 12 — explores commonalities across all Australian jurisdictions and how
these resonate with approaches found in the international context.

Chapters 2, 3, 4,5, 6, 7, 8 and 9 thus present findings from the study, as under-
taken in each of their respective states and territories. Chapter 2 profiles the
Australian Capital Territory, the smallest jurisdiction in Australia, while Chap. 3
profiles New South Wales, the most populous state in Australia. Chapters 4 and 5
profile the Northern Territory and Queensland, both of which feature significant
Indigenous populations. Chapters 6, 7 and 8 profile South Australia, Tasmania and
Victoria. Chapter 9 profiles Western Australia, which as the largest state in Australia
is challenged by distance and isolated communities.

Chapter 10 examines what is common across each court in terms of its socio-
politico context and organisational purpose and what such commonalities suggest
about national challenges confronting the institution of the Australian Children’s
Court. Chapter 11 extends these ideas to explore how the functioning of the child
welfare jurisdiction in Australia compares with international trends and what the
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Children’s Court can draw on from these approaches. Chapter 12 attends to the
juvenile justice domain of the Children’s Court and explores the functioning of this
jurisdiction compared with international trends and what approaches they might
offer to Australia’s Children’s Courts.

What is clear from the Australian study is that child maltreatment and youth
offending continue to be a significant social problem. The rapid growth of child
protection and the increased role of legal institutions in children’s and young peo-
ple’s lives challenge legal and welfare systems internationally. We hope that this
book encourages ongoing discussion and debate; we hope it contributes to greater
understanding of the role of Children’s Courts and the difficulties they face in their
day-to-day work and the need for national support in the approaches taken to
respond to reduce the vulnerability and marginalisation that underpins both child
maltreatment and youth offending.
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