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BIRDS’ MODERN INSURANCE LAW



PREFACE

I think that it is fair to say that the most significant developments in the three
years since the previous edition have been legislative and regulatory rather
than as a result of case law, although I hope that I have covered all the rele-
vant cases decided since 2007. There are certainly some that have clarified
certain things, for example Tjco Fire & Integrated Solutions (UK) Ltd v Ross-Royce
Motor Cars Ltd (subrogation in co-insurance situations), one or two confirm-
ing that the courts are taking a stricter line (as against insurers) regarding
warranties and a number exploring the proper scope of the MIB agreements
in the light of the Motor Insurance Directives (now consolidated).

On the legislative front, the Third Parties (Rights against Insurers) Act
2010 has finally enacted, with minor modifications, the Law Commissions’
2001 Report, but, given that it was uncertain at the time of writing whether
the Bill would get through Parliament before the general election and that
the date for its implementation, which in any event will only be prospective,
remains uncertain, I have retained coverage of the 1930 Act and referred
only to the changes that will happen following the implementation of the
2010 Act. On the regulatory front, I have taken account of the fact that the
FSA replaced the Insurance Conduct of Business Rules with the Insurance
Conduct of Business Sourcebook and given a little more attention to the
effect of that.

The Law Commissions’ project on insurance contract law grinds on rather
slowly, although it is less ambitious than originally envisaged. The first Report
to emanate from this, the recommendations in which would very sensibly
produce much-needed reform of pre-contractual disclosure and mistepresen-
tation in consumer insurances, appeared in December 2009. Obviously this is
referred to, although not in enormous detail given that it is quite uncertain as
to when the draft Bill will be presented to Patliament. It is to be hoped that
it does not suffer the fate of the 1980 Report. I refer as appropriate to other
reforms that might result from their work, although unfortunately their very
interesting Issues Paper 6 on damages for late payment and the insurer’s duty
of good faith appeared too late (in March 2010) for more than the briefest of
references to be inserted at proof stage. At the European level, some reference
is made to the Principles of European Insurance Contract Law, the first volume of
which was published in 2009. The prospect of this forming the basis for an
optional regime for insurance contract law is by no means fanciful, but again
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it will probably be some time before an appropriate regulation is agreed. In
the meantime, and subject to the need for me to declare an interest in that
project, it is suggested that the Principles repay careful study at least for com-
parative law purposes.

For the first time since this book was first published in 1982, I have made
some structural changes, dividing up the two previously largest chapters (on
insurable interest and utmost good faith) and introducing paragraph num-
bers in the hope that this may ease referencing. Many thanks, as always, to
the staff at Sweet & Maxwell for their support and encouragement and for
allowing some additions at proof stage.

John Birds
Manchester/Sheffield
April 2010
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