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Introduction
Capturing the Change: Universalising
Tendencies in Legal Interpretation

Joanna Jemielniak and Przemystaw Miklaszewicz

International and supranational integration on the European continent, as well as
the harmonisation of the rules of international trade and the accompanying devel-
opment and global popularity of the resolution of commercial disputes through
arbitration, constantly exerts a considerable influence on modern legal systems. The
sources of each of these phenomena are different, and their action is dissimilar. Each
can be described as reaching either from the top to the bottom, through the direct
involvement of interested States and consequently atfecting their internal legal sys-
tems (international and supranational integration; harmonisation of trade regulations
through public international law instruments), or bottom-up, as a result of activity by
private parties, leading to the achievement of uniform practices and standards (arbi-
tration, lex mercatoria). Nonetheless, they both enrich national legal cultures and
contribute to transgressing the limits of national (local) particularisms in creating,
interpreting and applying the law.

The aim of this book is to demonstrate how these processes have influenced
the interpretation of law, how they have shaped the methods and techniques of the
interpretation and with what consequences for the outcomes of the interpretative
procedures. In assessing the extent of this influence, due regard must be paid to the
fact that the interpretation of law is not, in principle, directly determined by the
provisions of law itself. There are many factors that have set its form and limits, in
particular the powers and position of the institution interpreting the law, the source
of the legal provision subject to interpretation, the legal culture predominant in the
environment in which the interpretative process is conducted and the established
directives of legal analysis.

J. Jemielniak (=)
University of Copenhagen, Copenhagen, Denmark
e-mail: joanna.jemielniak @jur.ku.dk

P. Miktaszewicz (52)
Court of Justice of the European Union, Luxembourg
e-mail: przemyslaw.miklaszewicz@curia.europa.eu

J. Jemielniak, P. Miktaszewicz (eds.), Interpretation of Law in the Global World: 1
From Particularism to a Universal Approach, DOI 10.1007/978-3-642-04886-9_1,
© Springer-Verlag Berlin Heidelberg 2010



2 J. Jemielniak and P. Miktaszewicz

1 Factors Stimulating and Impeding the Adoption of a Universal
Approach to Law Interpretation at a National Level

International and supranational bodies, such as the ECtHR and the ECJ, as well as
arbitral tribunals, apply a universal approach to the legal interpretation, which is a
result of their institutional position and the role they play in the legal environment.
Their powers, and most particularly the competence to provide such interpretation,
derive from sources that are not national or local. In the case of European courts,
international treaties are a source of such powers. As far as the ECJ is concerned, its
formal legitimacy is rooted in the legal system that becomes even more distant from
national context as far as it may be considered a supranational legal order (Weiler,
1999, Poiares Maduro, 2003).

Although binding upon State actors and, in certain circumstances, also with
regard to individuals, decisions of international and supranational courts do not
impose a universal approach to the interpretation of law at a national level. The
principal reason for this is the fact that there are usually various ways of achieving
the result provided for in a decision of the ECtHR or the ECJ. The choice of the
method of interpreting national law is left to the decision of a domestic court as
long as it contributes to the effective enforcement of international obligations. This
finding is corroborated by the acceptance, as a rule, in the case law of international
courts, of national courts’ discretion with regard to interpretational techniques to
be applied in a concrete case, or at least by the tolerance for a certain discretion in
this respect. The subsidiarity of international scrutiny of human rights, the national
margin of appreciation, procedural autonomy of national legal orders, all these are
mechanisms of international adjudication allowing national courts to keep control
over the process of interpreting national law. These issues will be discussed further
in our text.

In the field of applying transnational regulations on international trade, the strive
towards universal interpretative approach is particularly visible in the adjudication
practice of international commercial arbitration. Despite the fact that arbitral tri-
bunals are private by nature and their authority is always derivative from the will
of the parties, their role in explaining the uniform law of international trade is
undeniable. As discussed in detail infra, reasoning schemes presented in arbitral
awards may serve as a source of inspiration for the domestic adjudication not as
an official pattern, but by virtue of their persuasive force. A characteristic fea-
ture of legal interpretation in arbitration is a wide adoption of comparative study.
In lex mercatoria-based cases, resolved through arbitration, the extensive use of
this method is perceived as leading to creative results: it is the sui generis arbitral
case law through which autonomous rules of international trade are formulated and
solidified.

Notwithstanding the limits to the formal impact of the activities of supranational
and international organs on the very process of law interpretation at a national level,
such influence does in fact exist. These activities provide inspiration for national
bodies and encourage them to ‘open up’ the interpretation of law and apply a more
universal approach. In principle, the inspiration is not imposed upon domestic courts
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(ratione imperii) but offered to them. Its strength lies mainly in the authority and
legitimacy of international bodies, and the crucial factors determining that authority
are openness to dialogue, transparency of reasoning, and as solid and coherent argu-
mentation (imperium rationis). National courts will ‘borrow’ interpretational tools
of international origin if they find them appropriate, justified and, most importantly,
useful in carrying out justice and achieving goals set by national and international
law. The application of international and supranational methods of law interpreta-
tion by lower national courts may also be a means to circumvent an unfavourable
attitude of senior domestic judges with regard to a given understanding of national
law. At the same time, however, it seems that lower courts might be more keen
to rely on international methods of adjudication if such practice is supported and
enforced by higher judicial organs.! This mechanism may also work in the oppo-
site way. Undermining the very legitimacy and authority of international case law
by senior national judges (with regard to the ECtHR, see Hoffmann, 2009) may
adversely affect the influence of such case law on the interpretation of domestic
law. This is especially the case once the critique becomes the official position of the
State’s highest court.”

Apart from a possible general unwillingness of higher courts to allow reliance
on international and supranational modes of interpretation, further limits to such
reliance may result from the perception of the division of powers within a State.
These ordinary judges, who represent a traditionally positivistic vision of the inter-
pretation and application of law, will most probably avoid any excess beyond the
literal meaning of a legal text. From this perspective, constitutional courts may play
a crucial role in promoting a more universal approach to the interpretation of law, in
particular through the application of novel interpretational tools. The possible influ-
ence of legal interpretation methods and strategies, exercised by arbitral tribunals,
onto ordinary national courts seems even more discreet. It can be assumed that the
domestic judges, faced with the challenge of applying uniform law of international
trade to the merits of a dispute, might be willing to avoid reinventing the wheel
and to seek valuable inspiration from already existing case law and accompanying
literature.

2 The Interpretation of National Law in Conformity with EU
Law: A New Method of Interpretation to Serve the
Effectiveness of the acquis communautaire

The national courts of EU Member States are under a duty to interpret national law
in conformity with EU law. The normative source of this obligation can be traced
both in EU law and in national constitutional provisions.

I'This issue will be further developed in the text below.

21t must be noted, however, that Lord Hoffmann retired as Lord of Appeal in Ordinary (House of
Lords) on 20 April 2009, i.e. in nearly | month following the publication of the text at stake, which
is, in addition, an expression of his private opinions. Cf. http://www.number10.gov.uk/Page 18955.
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Article 4(3) of the EU Treaty establishes a principle of sincere co-operation
between the Member States and the Union. Under similar provision of the for-
mer EC Treaty (Article 10), national courts were declared to be bound to interpret
national law ‘in the light of the wording and purpose’ of EC law.? Similarly, certain
national constitutional courts qualify such a *harmonious’ interpretation as a consti-
tutional requirement or at least acknowledged the duties of national courts following
from Article 10 of the EC Treaty.* These duties are a powerful tool capable of influ-
encing the very methods of interpretation and application of national law, not only
the outcomes of the interpretations. This is because when traditional interpretation
no longer suffices to ensure the full effectiveness of EU law, a judge may involve
another tool into the adjudication process, namely the conforming interpretation.
The purpose of interpretation is thereby incorporated into the very concept and pro-
cess of interpretation (Letowska, 2009). Such interpretation is no longer particular:
it becomes intrinsically universal.

There are, however, certain limits to the application of the directive of a *harmo-
nious’ interpretation of national law. These limits result both from the EU law and
from national constitutional constraints.

EU law does not, in principle, oblige national courts to apply a contra legem
interpretation in order to secure a full application of the acquis communautaire. In
addition, in the area of criminal law, the duty to interpret national law in conformity
with EU law is even more limited if it were to result in determining or aggravating
criminal liability of individuals.® Furthermore, due to respect for national proce-
dural autonomy, national courts are not bound to create new remedies in order to

3Judgemem of the ECJ of 10 April 1984 in the case 14/83 von Colson; more recently: judgement
of 5 October 2004 in joined cases C-397/01 to C-403/01 Pfeiffer.

4For example, see decisions: of the Constitutional Court of the Czech Republic of 3 May 2005,
PI. US 66/04 [European Arrest Warrant], http://angl.concourt.cz/angl_verze/doc/pl-66-04.php (dis-
cussed by Pollicino, 2008); of the German Federal Constitutional Court of 8 April 1987, 2 BVR
687/85 [Kloppenburg] and of 9 January 2001, 1 BvR 1036/99 [Rinke — medical training] (discussed
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