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Preface

If, from the viewpoint of continental legal systems, one can define case
law as a common interpretation of legal regulations, with those regula-
tions leading to a convergent series of judicial decisions, then to a large
extent the phenomenon of case law may be seen as a paradox.

On the one hand, case law can effectively seem to be entirely inte-
grated into the legal regulations whose meanings it interprets. From this
point of view, case law apparently fulfills a purely declarative role, thereby
running the risk of being viewed as merely an accessory to the legal regu-
lations it describes.

Nonetheless, one cannot ignore the fact that identifying and prop-
erly understanding legal norms requires a careful study of case law. In
this respect, and from a more realistic standpoint, it can be accepted that
case law — partially, at least — helps to establish the scope of the norms
that may be in play.

Bearing in mind the uncertainties outlined above, it is understand-
able that the role and rules of case law itself have taken their place among
the problems which the science of law seeks to research and analyse,
whether in relation to the inherent principles of a specific legal system or
to the properties of law in general. The questions of whether case law has
a creative or merely declarative function, in addition to whether — and
under what conditions — case law can be considered to be a source of law,
represent key problems upon which to reflect.

These issues have indeed been the object of debate since at least the
nineteenth century, as much in terms of General Theory of Law as in the
doctrinal study of the various national legal systems. In this sense, the
understanding of the role performed by the judge, insofar as it derived
from certain interpretations of the principle of separation of powers and
taking into account the prestige that the judiciary enjoyed in the major-
ity of European legal systems, has driven numerous jurists to consider in
depth the question of the proper role and scope of case law.

In any case, it is worth highlighting that, at the present time, the
outlined issue has an even greater importance. In effect, certain aspects
of the contemporary evolution of European legal systems are contribut-
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ing towards making questions concerning role and scope of case law ever
more difficult to resolve. These aspects include the increase in written
law, in addition to the strengthening of the judicial role in general — a
strengthening shown clearly, among other things, by the extension of ju-
risdictional control of constitutionality of laws in various States, or the
growing influence of supranational jurisdictions in areas such as Euro-
pean Union law, or applicable rules in the field of human rights. These are
among the factors which have taken the case law phenomenon to a new
level of significance. In this regard, and beyond their traditional theoreti-
cal and legal dimensions, problems relating to the role and rules of case
law demand an in-depth reflection, taking into account the context of the
modern day.

The preceding observations alone would justify our interest in this
new work by Maria José Falcén y Tella dedicated to case law. This study,
in fact, offers readers an outstanding study of the case law phenomenon.

The reflections offered by the author are concerned with the specific
scope of case law in Continental legal systems. This definition derives
from a methodological comparison concerning both the meaning of the
term iurisprudentia in Roman law, and the practice of case law that char-
acterises common law systems (English law particularly being considered
with regard to the latter).

Following this first stage, Maria José Falcoén y Tella analyzes, in
the light of the Spanish model, the role performed by the various jur-
isprudential institutions in the formation of case law, and similarly the
conditions on which its existence depends. Later, having identified the
various functions of case law, the author reviews in detail the arguments
advanced in favour of and against the role of case law as a source of law.
This is specifically considered with relation to the case law emanating
from the Spanish Supreme Court (Tribunal Supremo).

The immense interest that the author’s work holds is particularly
evident in its digressions on Theory of Law, which supplement the argu-
ments made in the work and allow the reader to recognize their scope.
These analyses deal not only with the notion of a source of law, but also
with the varying understandings of the role played by the judge which
have been outlined by the contemporary mainstream of Theory of Law.

The reader will be able to benefit from clarifying analyses provided
by the author regarding changes in case law, in addition to considerations
of the role it performs in different national legal systems.

The historical focus of the issues, the use of methodology from the
perspective of comparative law and of doctrinal studies of positive law, as
with the use of resources offered by general Theory of Law, together con-
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stitute some of the elements which enrich this work by Maria José Falcén
y Tella and confer real scientific value on the work. Hence, as with previ-
ous works of real value written by the author in the field of Theory of Law,*
this essential study of case law carried out by Maria José Falcon y Tella
will occupy, without a shadow of a doubt, a key position among the more
significant reference works dedicated to this form of manifestation of law.

Philippe Gérard

Professor of Philosophy of Law
and political Philosophy

Facultés Universitaires Saint-Louis
(Brussels)

1 See, among others, M.]. FALCON Y TELLA, E/ argumento analdgico en
el Derecho, Preface by J. ITURMENDI MORALES, Madrid, Civitas, 1991.
1d, Concepto y fundamento de la validez del Derecho, Preface by F. OST,
Madrid, Civitas, 1994. Id, La desobediencia civil, Preface by F. GARRIDO
FALLA, Madrid, Marcial Pons, 2000. Id, Equidad, Derecho y Justicia, Pref-
ace by J. IGARTUA SALAVERRIA, Madrid, Editorial Universitaria Ramén
Areces, 2005. Id — F. FALCON Y TELLA, Fundamento y finalidad de la
sancién: ;jun derecho a castigar?, Preface by A. GARCIA PABLOS, Madrid,
Marcial Pons, 200s.
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Chapter 1

Introduction

Case law is a widely studied field * It creates various questions, the first of
which being how it should be defined, as case law cannot be given a single
meaning. There is no universal sense of the term “case law”, but rather a
plurality of meanings depending on the historical era (temporal variant),
and the place or legal system in question (geographical variant). In this
sense, the old Roman law concept of iurisprudentia, referring to a con-
cept comparable to Science of law, does not carry the same meaning as
the current idea of case law.? While in Anglosaxon legal systems the idea
of case law is one in which judicial precedents form the principal source
of law, jurists in Continental systems continue to debate whether case law
may be considered at most a source of definition of subjective rights, or
also a source for creation of objective law.*

s F. M. CALVO VIDAL, La jurisprudencia ;Fuente del Derecho?, Valladolid,
Lex Nova, 1992, pp. 23-26. E. C. DE DIEGO, La jurisprudencia coma fuente
del Derecho, Madrid, 1925, pp. 105-106.

3 J.H.VON KIRCHMANN, La jurisprudencia no es ciencia, translation into
Spanish and Introduction by A. TRUYOL SERRA, Madrid, 1949.

4 See, on jurisprudence, H. J. ABRAHAM, The Judicial Process, New York-
Oxford, Oxford University Press, 1986. J. ADAME GODDARD, “Jurispru-
dencia”, in Diccionario Juridico Mexicano, V, México, Instituto de Investi-
gaciones Juridicas, UNAM, 1984, p. 289. M. ALBALADEJO GARCIA, “La
jurisprudencia”, in Revista de Derecho Privado, 54, 1970. Id, Curso de Dere-
cho Civil espaiiol, 1, Introduccién y Parte General, 3rd. ed., Barcelona, Bosch,
1983. Id, Derecho civil, I, Introduccion y Parte General, vol. I, Introduccion y
Derecho de la Persona, 12nd. ed., Zaragoza, 1991. N. ALCALA ZAMORAY
CASTILLO, Jueces. jurisdiccion, Jurisprudencia. (Estudios de Derecho pro-
cesal), Madrid, 1934, pp. 303-326. N. ALCALA ZAMORA Y TORRES, La
jurisprudencia y la vida del Derecho. Discurso leido en el acto de recepcion.
Contestacién de Rafael de Urefia y Smenjaud el dia 22 de febrero de 1920,
Madrid, Real Academia de Ciencias Morales y Politicas, 1920. L. ALEXAN-
DER, “Precedent”, in D. PATTERSON, A Companion to Philosophy of Law
and Legal Theory, Oxford, Blackwell, 1996. A. ANZON, Il valore del prece-
dente nel giudizio sulle leggi, Milano, Giuffré, 1995. ARCHIVES DE PHI-
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LOSOPHIE DU DROIT, La jurisprudence, XXX, Paris, Sirey, 1985. M.
AZUELA GUITRON, “Importancia, limites y riesgos de la jurisprudencia”,
in La Interpretacion Constitucional de la Suprema Corte de Justicia de la
Nacion en Materia de Impuestos 1917-1985, México, Instituto de Investiga-
ciones Juridicas, UNAM, Tribunal Fiscal de la Federacion, 1986. D. BAR-
BERO, Sistema del Derecho Privade, I -Introduccidn, Parte preliminar,
Parte general-, translation into Spanish by S. SENTIS MELENDO, Buenos
Aires, Ediciones Juridicas Europa-América, 1967. G. BELLONI PERESSUT-
T1, “Metodo e strategie nell'utilizzazione di precedenti giudiziali: riflessioni
di un avvocato civilista”, in U. VINCENTI (a cura di), in cooperation with
G. SANTUCCL, Il valore dei precedenti giudiziali nella tradizione europea,
Padova, CEDAM, 1998, pp- 147-163. M. BIBENT, L'informatique appliquée a
la jurisprudence. Une méthode de traitment de la documentation juridique,
preface by P. CATALA, Paris, Librairies Techniques, 1976. ]. BONNECASE,
Elementos de Derecho Civil, 1 (Nociones preliminares, persona, familia y
bienes), translation into Spanish by CAJICA, México, 1945. G. A. BORDA,
“Reglas practicas para la interpretacion de laley civil”, in Revista General de
Legislacion y Jurisprudencia, 190, 1951, pp. 507 ff. . CALAMANDREL “La
funzione della giurisprudenza nel tempo presente”, in Rivista Trimestralle
di Diritto e Procedura Civile, 1955, pp- 252-272. ]. CASTAN TOBENAS, La
formulacion judicial del Derecho (jurisprudencia y arbitrio de equidad),
2nd. ed., Madrid, Reus, 1934. Id, Teoria de la aplicacion e investigacion del
Derecho (Metodologia y técnica operativa en el Derecho privado positivo,
Madrid, Reus, 1947. Id, Derecho civil, comiin y foral, 1, 1, 12nd. ed. revised by
DE LOS MOZOS, Madrid, Reus, 1982. C. CHECCHINI, “Storia della giuris-
prudenza e interpretazione della legge”, in Archivio Giuridico Filippo Ser-
afin, XC, 1923, pp. 167 . A. L. COBDEN, “El juez y la regla de Derecho”, in
Revista de Derecho Privado, December, 1989. M. COIPEL, “Les reactions de
la doctrine 2 la cuestion de droit par les juges en droit civil”, in Travaux de
I'Association Henri Capitant, Les reactions de la doctrine d la creation du
droit par les juges (Journeés italiennes, XXXI), Paris, 1980. V. COLESANT],
“Giurisprudenza”, in Novissimo Digesto Italiano, V11, Torino, 1961, pp. 1101-
1106. A. COLIN — N. CAPITANT, Curso elemental de Derecho Civil, I (In-
troduccion, estado civil, domicilio y ausencia), notes by D. DE BUEN, Ma-
drid, Reus, 1922. A. D'’AMATO, Jurisprudence. A Descriptive and Normative
Analysis of Law, Netherlands, Martinus Nijhoff Publishers, 1984. R. DE
ASIS ROIG, Jueces y normas. La decision judicial desde el ordenamiento,
Madrid, 1995. C. DE LA VEGA BENAYAS, Introduccién al Derecho judicial,
Madrid, Montecorvo, 1970. Lord DENNING, From Precedent to Precedent,
Oxford, Clarendon Press, 1959. Lord DEVLIN, “Judges and Lawmakers”, in
Modern Law Review, 39,1, 1976, pp. 1-16. C. DE SILVA'Y NAVA, “La jurispru-
dencia”, in Curso de Actualizacion del Amparo, México, Division de Estu-
dios Superiores de la Facultad de Derecho, UNAM, 1973. R. W. D. DIAS,



Introduction

Jurisprudence, London, Butterworths, sth. ed., 1985. L. DIEZ PICAZO - A.
GULLON BALLESTEROS, Sistema de Derecho civil, vol. 1, Introduccion.
Derecho de la persona. Autonomia privada. Persona juridica, Madrid, Tec-
nos, 1990. G. DOLEZALEK, “I precedente giudiziali nello ius commune”, in
U. VINCENT], (a cura di), in cooperation with G. SANTUCC]I, I{ valore dei
precedenti giudiziali nella tradizione europea, Padova, CEDAM, 1998, pp.
55-81. 0. DUPEYROUX, “La jurisprudence, source abusive de droit”, in Mé-
langes offerts a Jacques Maury, 11, Paris, 1960, pp. 349-377. M. DUVERGER,
Instituciones politicas y Derecho constitucional, 6th. ed. espafiola, Barcelo-
na, Ariel, Caracas, México, 1980. R. DWORKIN, Los derechos en serio,
translation into Spanish by M. GUASTAVINO, preface by A. CAL-
SAMIGLIA, Barcelona, Ariel, 1984. Id, A Matter of Principle, Cambridge
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