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Preface

The idea of writing a ‘beginners’ guide’ to ICC arbitration came to us in early 2011,
at a time when the discussions concerning the revision of the ICC Rules were
almost complete. It seemed to us that such a book would be consistent with the
ICC’s (laudable) goal of making its Rules of Arbitration more easily understood by
non-insiders.

We already knew that working with each other and with our excellent refer-
ence editor, Corinne Nguyen, would be a pleasure, as it has always been over many
years. We also knew that we would benefit from combining our different cultural
and professional backgrounds, in much the same way as do the participants in so
many international arbitrations.

What we had not anticipated was the complexity of writing a simple book. We
should have born in mind the wise words of the seventeenth century French phi-
losopher Blaise Pascal, ‘Je n’ai fait celle-ci plus longue que parce que je n’ai pas
eu le loisir de la faire plus courte’ (‘] have only written you a long letter because 1
did not have time to make it shorter’).

In the complex process of making our book as simple as possible, we have
relied on the help of many, including (in alphabetical order) Estelle Brisson,
Maggy Chabance, Ronnie Grierson, Tamara Joseph, Johannes Landbrecht, Claire
Morel de Westgaver, Héléne Sironneau and Sabrina Yakici. They have very gen-
erously given their time to assist us in various ways, including reading and com-
menting on our drafts, and typing up changes.

We have also been greatly supported by Kluwer Law International and our
respective firms, McDermott Will & Emery and Bird & Bird, whose enthusiasm
for our project has been wonderful.” We would like to thank in particular Eleanor
Taylor and Vincent Verschoor of Kluwer Law International, Mireya Berteau, Jacques

*  The views expressed here are solely those of the authors and do not necessarily reflect those of

McDermott Will & Emery or Bird & Bird, or any of their affiliates.
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Buhart and Peg Warner of McDermott Will & Emery and Marion Barbier, Frédérique
Dupuis-Toubol, Vonnick LeGuillou and Ludovic de Walden of Bird & Bird.
Above all, we would like to thank our families (Anna, Aurore, Benjamin, Thijs
and last but not least Thomas) for their patience and understanding during the
countless evenings, weekends and vacations when we have deserted them and
instead plunged ourselves into the 2012 ICC Rules. This book is dedicated to
them, and may help them to better understand what we do when we are not at home!

Jacob Grierson

Annet van Hooft
Paris, March 2012

Vi



Note Concerning the Applicability
of the 2012 Version of the ICC Rules

This is a book about the new 2012 version of the International Chamber of Com-
merce (ICC)’s Rules of Arbitration (hereinafter: the 2012 ICC Rules). The 2012
ICC Rules apply to all ICC arbitrations commenced after I January 2012, unless
the parties have agreed that an earlier version should apply.! In other words, the
2012 ICC Rules will apply in all cases except:

— where a Request for Arbitration was already filed with the ICC before
1 January 2012;2 or
— where the parties have agreed that an earlier version of the ICC Rules applies.”

If you are handling an ICC arbitration that falls into either of these categories, you
should put this book down and refer instead to a book on arbitration under the
relevant version of the ICC Rules. The names of some of the leading books on the
1998 version of the ICC Rules (hereinafter: the 1998 ICC Rules) are provided in the
Bibliography below.

1. 2012 ICC Rules, Art. 6(1): ‘Where the parties have agreed to submit to arbitration under the
Rules, they shall be deemed to have submitted ipso facto to the Rules in ctfect on the date of
commencement of the arbitration, unless they have agreed to submilt to the Rules in effect on the
date of their arbitration agrecment.’

2. 2012 1CC Rules, Art. 4(2): “The date on which the Request is received by the Secretariat shall, for
all purposes, be deemed to be the date of the commencement of the arbitration.”

3. Ifthe parties have agreed that an earlier version of the ICC Rules applics. the secretariat will draw
the parties’ attention to the fact that they can still agree on the application of the 2012 ICC Rules,
when it notifies the Request for Arbitration to the respondent.



Preface

Table of Contents

Note Concerning the Applicability of the 2012 Version
of the ICC Rules

Chapter 1
Introduction

Part I
Preliminary Matters

Chapter 2
Key Innovations under the 2012 ICC Rules
Major Innovations

I.

]
]

TN ®wroOTmmUNwmy>

Procedure for Jurisdictional Objections
Multi-Party and Multi-Contract Arbitrations
Direct Appointment of Arbitrators

Speed and Cost-Effectiveness
Confidentiality

Emergency Arbitrator Provisions

New Technology

ther Innovations

Only the ICC may Administer the ICC Rules

An Estimate of the Monetary Value of Unquantified
Claims and Counterclaims must be Provided
Impartiality

Proof of Authority

vii

10
11
12
14
15
17
17
17

18
19
19



Table of Contents

E. Obligation to Comply with Tribunal’s Orders
F. Remission by National Courts
G. Apportionment of Costs
H. Withdrawal of Claims
Chapter 3

Why Choose ICC Arbitration?

1.  Advantages of Arbitration
A. Neutrality
B. Enforceability
C. Flexibility
D. Choice of Adjudicator
E. Speedy Resolution
F. Confidentiality
II. Disadvantages of Arbitration
1. Reasons to Choose the ICC Rules
A. Ad hoc or Institutional Arbitration?
B. Which Institution?
Chapter 4

How to Draft an ICC Arbitration Clause

I.  The Golden Rule
II.  Four Fundamental Exceptions to the Golden Rule
A. Place of the Arbitration
B. Number of Arbitrators
C. Language of the Arbitration
D. Law Governing the Contract
1Il.  Optional Amendments to the Model Clause
A. Carving Out Specific Disputes
B. Emergency Arbitrator Provisions
C. Escalation Provisions
D. Choice of President
E. Translations
F. Confidentiality
G. Document Production
IV. Multi-Party/Multi-Contract Arbitration Clauses
Chapter 5
The Different Actors in an ICC Arbitration
I.  The ICC
II.  National Committees and Groups
1I1.  The Court

A. Membership of the Court
B. Decisions Taken by the Court

20

21
21

23
23
24
25
26
26
27
27
28
28
29
29

31
31
32
32
33
34
35
36
37
37
37
38
39
39
40
41

43
43
44
44
45
46



Table of Contents

C. Plenary Sessions, Committee Sessions and Urgent
Decisions by the President
D. No Reasons Given by the Court for its Decisions

IV. The Secretariat of the Court

V. The Arbitral Tribunal

VI. The Secretary to the Arbitral Tribunal
Part 11

Opening Moves

Chapter 6
Negotiation and Mediation

1.

Advantages of Reaching an Amicable Settlement

1I.  Mediation

I11. Escalation Clauses

1V. Settlement during the Arbitration

V. Costs Sanctions for Failing to Negotiate
VI. Drafting a Settlement Agreement
Chapter 7

Pre-arbitral Requests for Interim Measures

L.

National Courts

II. Emergency Arbitrators
A. Scope of Application of Emergency Arbitrator Provisions
B. How to File an Application for Emergency Measures
C. Steps Taken by the ICC upon Receipt of an Application
D. Procedure before the Emergency Arbitrator
E. Emergency Arbitrator’s Order
F. Costs of Emergency Arbitrator Proceedings

1. Pre-Arbitral Referee Procedure

Chapter 8

Filing a Request for Arbitration

L

How to Draft a Request for Arbitration

Introduction

The Parties

Statement of the Claimant’s Case

The Claimant’s Requests for Relief

Procedural Matters

The Arbitration Agreement

Law, Language and Place of the Arbitration
Constitution of the Arbitral Tribunal
Notices

Amount in Dispute

Submission and Notification of the Request for Arbitration

monw>

SN RN

47
48
49
50
51

53

55
55
56
57
58
60
61

63
63
65
66
67
68
69
70
71
72

73
73
75
75
76
78
79
79
30
80
31
82
82

X1



Table of Contents

1.  Submitting the Request for Arbitration 82
III. The First Steps by the ICC; Provisional Advance on Costs 83
Chapter 9
Responding to a Request for Arbitration 85
I.  Whether to Respond at All 85
II. The Time-Limit for Filing the Answer 86
A. Extensions of the Time-Limit 87
B. The Consequences of Failing to File an Answer Within the
Time-Limit 88
111. How to Draft an Answer 89
A. Introduction 90
B. The Parties 90
C. Statement of Defence 90
D. Statement of Respondent’s Counterclaim(s) 92
E. Statement of Respondent’s Cross-Claim against
a Co-Respondent 93
F. Respondent’s Requests for Relief 93
G. Procedural Matters 94
IV. Submitting the Answer 94
V. The Reply 94
Chapter 10
Joinder of Additional Parties 97
I.  How to Draft and Submit a Request for Joinder 98
II. How to Respond to a Request for Joinder 99
HI. Jurisdictional Issues 100
Part 111
Initial Decisions by the Court 103
Chapter 11
Jurisdictional Objections 105
I.  The Principal Types of Jurisdictional Objections 105
1.  When and How Does the Court Decide on Jurisdictional
Objections? 106
A. Article 6(3) of the 2012 ICC Rules 106
B. Article 6(4) of the 2012 ICC Rules 107
1. Jurisdictional Objections Before Arbitral Tribunals
and National Courts 109
A. The Role of Arbitral Tribunals 109
B. The Role of National Courts 111

Xii



Table of Contents

Chapter 12
Place of the Arbitration

1.  Significance of the Place of the Arbitration

A. Arbitration Law

B. Competent Courts

C. Hearings

D. Enforceability of the Award(s)

E. Selection of President/Sole Arbitrator
II. Choice of the Place of the Arbitration by the 1CC
Chapter 13

Consolidation of Arbitrations

I.
II.

General Considerations

The Three Alternative Conditions
A. Agreement between the Parties as to Consolidation
B. Claims Made under the Same Arbitration Agreement
C. Claims under Different Arbitration Agreements

II. Practical Alternatives to Consolidation

Chapter 14

Constitution of the Arbitral Tribunal

L.
IL.

The Number of Arbitrators

Sole Arbitrators
III. Three-Member Arbitral Tribunals
A. Selection of Co-Arbitrators
B. Selection of the President
C. Muld-Party Cases
IV. Confirmation of Party-Nominated Arbitrators
V. Appointment of Arbitrators
Chapter 15
Advance on Costs
I.  Calculation of the Advance on Costs
1I.  Who Pays the Advance on Costs
III.  What Happens if the Advance on Costs is not Paid?
1V. What Happens to the Advance on Costs where Claims are
Withdrawn?
Part IV
Procedure Before the Arbitral Tribunal
Chapter 16
First Steps Taken by the Arbitral Tribunal
I.  Transfer of the File to the Arbitral Tribunal
II.  Decision on the Language of the Arbitration

113
113
114
115
117
117
118
119

121
122
123
123
124
124
125

127
128
129
130
130
131
132
132
135

137
138
139
139

142

143

145
145
146

xiil



Table of Contents

III. Drawing up the Terms of Reference
A. Names, Addresses and Rules on Notification
B. Procedure to Date
C. Arbitration Agreement, Place of the Arbitration. Language,
Substantive Law, Procedural Rules and Confidentiality
D. Summary of each Party’s Position and Reliet Sought,
List of Issues and Amount in Dispute
E. Execution
IV. Obtaining the Parties’ Signature or the Court’s Approval
of the Terms of Reference
V. Convening a Case-Management Conference
V1. Adopting Procedural Measures: Procedural Timetables and
Procedural Rules

Chapter 17
Interim Measures Applications
I.  Applications to National Courts for Interim Measures
II.  Applications to Arbitral Tribunals for Interim Measures
A. Procedure Before Arbitral Tribunals
B. Principles Applied by Arbitral Tribunals
C. Form of the Interim Measures

Chapter 18

Written Submissions, Exhibits, Witness Statements
and Expert Reports

I.  Written Submissions

II.  Documentary Exhibits

III. Legal Exhibits

IV. Witness Statements

V. Expert Reports

Chapter 19
Document Requests
I.  The Power to Order Document Production
II.  Exercise of the Power to Order Document Production
A. How to Draft a Request to Produce
1. Column One: Description of the Requested Document(s)
2. Column Two: Relevance of the Requested Document(s)
3. Column Three: Possession, Custody or Control
B. How to Respond to a Request to Produce

Chapter 20

The Evidentiary Hearing

I.  Whether to Have an Evidentiary Hearing
I1.  Preparation for the Evidentiary Hearing

Xiv

147
149
149

157
158
159
160
160
161

163
164
167
169
170
172

173
173
174
176
177
178
179
179

181
181
182



HI.

Table of Contents

Case-Management Conference

Pre-Hearing Conference Call

Preparation of Witnesses

Preparation for Other Aspects of the Evidentiary Hearing
onduct of Evidentiary Hearings

Place and Format of Hearings

Documentary Exhibits

Division of Time between Parties

Introduction and Opening Statements

Questioning of Witnesses

Oral Closing Submissions and/or Closing Remarks
by Arbitral Tribunal

=Tl

TmoONw >

Chapter 21
Post-Hearing Submissions

L
IL.

Whether to Have Oral Argument or Post-Hearing Briefs

Oral Argument
111.  Post-Hearing Briefs
IV. Costs Submissions
Chapter 22

Challenges to and Replacement of Arbitrators

iL

Challenges of Arbitrators

A. Procedure for Challenging Arbitrators

B. Principles Applied by the Court

C. Statistics Relating to Challenges

Replacement of Arbitrators

A. Circumstances in Which the Court May Replace
an Arbitrator

B. Procedure for Replacement of an Arbitrator

Part V
The Award

Chapter 23
Making the Award

L.
11
HI.
IV.
V.

Time-Limit for Final Award

Closing of the Proceedings

Drafting of the Award

Scrutiny of the Draft Award by the Court
Notification of the Award

182
183
184
186
186
187
188
188
189
190

191

193
193
194
195
196

199
200
200
201
203
203

204
204

207

209
209
210
211
212
213

Xv



Table of Contents

Chapter 24

Correcting and Clarifying the Award
[.  Correction of Errors

II. Interpretation

III. Related Issues

Chapter 25

Annulment Proceedings

I.  Applying to Annul an Award versus Objecting
to its Enforcement

II.  Grounds for Annulling an Award

1II. Procedure for Applying to Annul an Award

IV. Effects of Annulment

Chapter 26
Enforcing the Award: the New York Convention
I.  Introduction
II.  Conditions for Application of the New York Convention
II. Grounds for Refusing Enforcement under the
New York Convention
IV. Conclusion

Annex 1
2012 ICC Arbitration Rules

Annex 2
Model Request for Arbitration

Annex 3
Model Answer

Annex 4
Model Request for Joinder

Annex 5
Model Terms of Reference

Annex 6
Model Procedural Order No. 1

Annex 7
Model Document Request

Glossary
Bibliography

Index

Xvi

215
216
216
217

219
219
220

221
222

223
223
225

226
229

231

277

283

289

295

307

315
319
337
351



Chapter 1
Introduction

International commercial arbitration (including ICC arbitration) has a number of
distinct advantages for companies, States or individuals seeking to resolve
international disputes.! One of these is that it is accessible to lawyers from all
jurisdictions: to fight a case before a German court, it is indispensible to instruct a
German lawyer; but any lawyer (indeed, in most jurisdictions any non-lawyer too)
is competent to appear before an ICC arbitral tribunal.? In addition, the 2012 ICC
Rules are contained in an 80-page booklet,® which is very easy and quick to read;
and international arbitral tribunals will generally adopt procedures that are
designed to make all the participants feel as much at home as possible.

That is the theory. The reality is somewhat different: the world of international
arbitration has been appropriated by a number of specialists (such as the authors of
this book). There are good and bad reasons for this.

One good reason is that, because of the inherently international nature of the
exercise, the lawyers who participate need to have experience of dealing with
clients, adversaries and arbitrators from many different jurisdictions. A lawyer
who has spent his or her career fighting cases before national courts may encounter
some nasty surprises when he or she comes to handle an international arbitration,
where things will not always be done as they are before the national courts.

One bad reason is that some lawyers wish to maintain a mystique about
international arbitration in order to scare away those who are not members of
the ‘club’.

—

These will be examined in Ch. 3(1) below.

2. Note, however, that in certain countries the lawyer may be required to obtain a (temporary)
license or work permit.

3. This booklet also contains the ICC ADR Rules. The ICC ADR Rules are not the subject of this

book although we will refer to them in Ch. 4(I11)(B) (optional amendments to an ICC arbitration

clause) and Ch. 6(11) (mediation).
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The aim of this book is to do away with this mystique. so that lawyers (whether
in-house or outside counsel) have a clearer understanding of ICC arbitration for the
purposes of (a) deciding whether to opt for ICC arbitration, (b) drafting ICC
arbitration clauses and (c) embarking on an actual ICC arbitration.

We will not pretend that after reading this book the reader will be able to do
everything related to ICC arbitration. To the contrary. there are a number of areas
where advice and assistance will be needed from experts. However, the reader will,
we hope, know which these areas are. In addition, he or she will be able to ask for
such advice and assistance with the benefit of a good understanding of the process.

How should this book be used? This will depend on the objective for which it is
being read:

— those who want a full introduction to the topic of ICC arbitration are rec-
ommended to read all the chapters in the book, although possibly without
Chapter 2 (Key Innovations Under the 2012 ICC Rules) and leaving Chap-
ter 4 (How to Draft an ICC Arbitration Clause) until last;

— those who already have a good understanding of how ICC arbitration
worked under the old, 1998 ICC Rules but are looking for an update on
the new, 2012 ICC Rules will find the key changes to the 1998 ICC Rules
summarized in Chapter 2 (Key Innovations Under the 2012 ICC Rules);

— those who need to take a decision on whether to opt for ICC arbitration may
wish to read only Chapter 3 (Why Choose ICC Arbitration?), which will
cross-refer to a number of the other chapters in this book for further expla-
nation of the advantages and disadvantages of ICC arbitration;

— those who have opted for ICC arbitration and need to draft an ICC arbitra-
tion clause may wish to read only Chapter 4 (How to Draft an ICC Arbi-
tration Clause), which will also cross-refer to other chapters in this book
where relevant;

— those who are actually faced with the prospect of an ICC arbitration may
wish to read the whole of this book, except for Chapters 2, 3 and 4, in order
to better understand what awaits them. However, they will also find answers
to specific questions by reference to the table of contents and index.

For the benefit, in particular, of those readers falling into the last of these catego-
ries, we have structured the book chronologically, as far as possible.* Thus,
following a discussion of preliminary matters in Part I, we describe the process
leading from negotiation to arbitration (Part I1). We then discuss the initial deci-
sions that may be taken by the International Court of Arbitration of the ICC
(hereinafter: the Court) (Part III), followed by a description of the different
steps in the proceeding before the arbitral tribunal (Part V). We end with a dis-
cussion of the award (Part V) including the enforcement thereof.

4. Obviously, this does not always work perfectly. For example. challenges to and replacements of
arbitrators are dealt with in Ch. 22 below, which follows the description of the cntire procedure
before the arbitral tribunal, even though arbitrators can be challenged and replaced at any stage
after they have been confirmed or appointed.
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One result of this approach is that certain themes are not dealt with together
but instead in a number of different places. Most notably. issues relating to multi-
party and multi-contract arbitrations are in our book dealt with in a number of
different places:

— the innovations brought about by the 2012 ICC Rules in respect of multi-party
and multi-contract arbitrations are described (briefly) in Chapter 2(IXB)
below;

— recommendations for the drafting of arbitration clauses for multi-party and/
or multi-contract disputes are made in Chapter 4(1V) below;

— considerations about who can and should be named as parties in the Request
for Arbitration, and in particular whether non-stgnatories can be included,
are discussed in Chapter 8(1)(B) below;

— cross-claims between multiple parties are described in Chapter Y(III)(E)
below;

— the possibility of a party other than those named in the Request for Arbi-
tration being joined into the arbitration is discussed in Chapter 10 below;

— considerations about whether claims under the different arbitration agree-
ments can be heard in the same arbitration are discussed in Chapters
8(D(E)(1) and 11(11)(B) below;

— the rules on consolidation of arbitrations are explained in Chapter 13 below:

— considerations relating to the constitution of three-member arbitral tribunals
in multi-party cases are described in Chapter 14(111)(C) below: and

— the rules on the fixing of advances on costs in multi-party cases are
addressed in Chapter 15(1I) below.

As we have already explained, the object of this book is not to turn the reader into
an expert on 1CC arbitration, but rather to remove the mystique that is sometimes
associated with it and to help the non-specialist understand which areas require
specialist assistance and which do not. The former will be clearly indicated in the
text.

If the reader does wish to probe further into areas that we consider to be
‘specialist’ areas, we indicate the books, articles. websites and other resources
that exist.® Some of these are not only excellent but are also very comprehensive,
and we have no intention of attempting to redo the work that has already been done
by their authors. Many of the books mentioned in our Bibliography will no doubt
soon be updated in light of the 2012 revision of the ICC Rules.

For all readers, whether or not they are approaching the subject for the first
time, we hope that our Glossary will also be a helpful tool.

5. Sece notes to the relevant parts of the text: and see the Bibliography below,



