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Argentina, Brazil, Peru, Chile, and Bolivia, this book guides the reader through the avail-
able options for bankruptey clients, including reorganization, liquidation, and out-of-court
proceedings. These top lawyers discuss how to create and implement an effective bank-
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creditors and trustees, protecting a client’s assets, and overcoming common hurdles. These
experienced authors also provide proven advice for working in an international environment
and collaborating with foreign officials, companies, banks, and multi-national providers.
Additionally, these leaders analyze recent and proposed changes to the bankruptcy laws, the
impact of the economy on this practice area, and the latest trends affecting both lawyers and
clients. The difterent niches represented and the breadth of perspectives presented enable
readers to get inside some of the great legal minds of today, as these experienced lawyers
ofter up their thoughts on the keys to success within this dynamic field.
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INSIDE THE MINDS

Introduction

My practice focuses on bankruptcy, complex commercial litigation, and
international commercial arbitration. Our clients are large and medium-
sized Argentinean companies, as well as foreign creditors, indenture
trustees, and foreign and national banks.

My practice is unique, in part, because of my experience. I have served as a
first instance judge in commercial matters and as a member of the
Commercial Court of Appeal in the city of Buenos Aires (Jueg de la Camara
de Apelaciones en lo Comercial—this court has jurisdiction in bankruptcy
matters). | have also taught insolvency law at undergraduate and graduate
levels and have published several books and articles on insolvency and
bankruptcy.

In 1995, 1 was appointed and worked in the parliamentary commission for
the draft of the current Bankruptcy Law No 24,522. Later, in 2002, I
prepared the draft for a reform, which became Law No 25,589, introducing
the Acuerdo Preventivo Extrajudicial (APE) procedure. APE is a form of pre-
pack procedure through which most major Argentine companies
restructured their debt after the 2002 economic ctisis.

Since 1985, I have practiced as a bankruptcy attorney, working at Estudio
Alegria for ten years and my own practice since 1995. I have represented
debtors in insolvency proceedings, trustees and receivers appointed in
significant proceedings, and national and foreign creditors in several cases. I
have also been called as expert witness on Argentine law in cases before the
Court of the Southern District of New York and in Miami.

Discovering Argentina Bankruptcy Law

Bankruptcy law in Argentina is inspired from Italian law and is driven by
two procedures: a Reorganization Procedure (Comcurso Preventive) that is
equivalent to the US Bankruptcy Code Chapter 11, and a Bankruptcy
Procedure that is equivalent to the US Bankruptcy Code Chapter 7. In
2002, Law 25, 589 introduced APE, a procedure inspired in the pre-pack
agreements authorized by US courts. There are no other significant
differences with the principal legal systems in the Western wortld.
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However, a unique Argentine characteristic is that in real life, bankruptcy
law is applied liberally. For example, while in Mexico there might be fewer
than one hundred proceedings opened each six months, Argentina courts
will see dozens of cases opened each week in the city of Buenos Aires.
Other important urban centers (Rosario, Mendoza, Cérdoba, etc.) process a
significant number of cases as well.

Core Principles of Argentina Bankruptey Law

Bankruptcy law in Argentina is relatively stable. Changes have been
introduced in consonance with economic crises or changes in political
philosophy. The history of the law is relatively recent: the 1889 Commercial
Code was followed by the 1902 law, which was updated in 1933 and 1972.
The current law was enacted in 1995, and it follows the structure of the
1972 Act. In 2002, due to a systemic economic crisis in Argentina, changes
were enacted to address the threat. Further changes that enhance protection
for labor union rights are expected. The fundamental principles of
bankruptcy law in Argentina are:

1. Preservation of the company, which is reflected in laws favoring
preventive solutions over liquidation procedures

2. Credit protection, which assures creditor participation in the
approval of restructuring plans presented by the debtor and
requires a majority of creditors to approve the plans

3. Approval by a court that will ensure proceedings are not abusive or
constitute fraud against debtors

4. A procedure directed by a judge and a trustee or receiver is
appointed by the judge

5. Special protection for credits caused in employment relationships

6. Unity of insolvency procedures: any person or corporation may
invoke the protection of bankruptcy law, with the exception of
banks and insurance companies that have different regimes.

Recent Changes to Argentina Bankruptey Law
The 2002 reforms produced significant changes. Major companies have

avoided the reorganization procedure and have opted for APE. Another
significant change is that assets have been taken by worker cooperatives
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that attempt to continue the companies’ activities. This has been supported
by the national and provincial governments through the enactment of
expropration laws that transfer assets to cooperatives. Certain factories
were occupied by workers who started behaving like owners (Zanin,
Brukman, and other cases), and despite the resistance from shareholders and
creditors, the situation followed saild course. That caused provincial
governments to expropriate the assets to give them to the workers, and in
practice, this has turned into a trap for creditors as the states are not paying
the indemnities.

These changes occurred, primarily, because the 2002 systemic crisis was
exceptional. There was a forecast that suggested that by the end of 2002, all
Argentine companies would be in default if they were indebted in foreign
currencies and their obligations in the internal market were pesificadas
(converted to pesos). At the same time, prices of public services provided
by foreign or national companies that acquired them during the
privatization process in the 1990s were frozen. Therefore, it was necessary
to provide a more agile and cost-effective mechanism than reorganization,
and APE proved to be an effective tool. Late legislative changes were
drafted under pressure and without much deliberation. In early 2002, a
modification to the Bankruptcy Law over protecting national debtors was
enacted. The International Monetary Fund (IMF) criticized the teform,
causing its quick substitution with Law 25,589 as a counter reform.

Relevant Cases

In recent years, the relevant cases related to the new bankruptcy laws are
Sociedad Comercial del Plata S-1 (CSN, 20.10.09, Fallos 332:2339); Supercanal
5.4 (CNCom., sala A, 30.10.09, LL 2010-B, 366); Multicanal SA s/ acuerdo
preventivo extrajudicial (CNCom., sala A, 4.10.04, Sup.CyQ, La Ley, 2004
(noviembre), 49); Anangel Maggio (CSN, 15.03.07, Fallos 330:834); and
Telearte SA (Juzgado Nacional de 1a Instancia en lo Comercial Nro. 16,
7.03.06, LLL. 2006-C, 367).

These cases are relevant because they established limits to the
reorganization plans (acuerdo preventivo) under the “abuse” (abuso del derecho)
standard, and recognized the application of the due process standard and
good faith standards to all the steps of the “concurso preventive” The general

10
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idea is to protect the right of creditors to participate in the acceptance or
rejection of the agreement proposed by the debtor, which must ensure fair
and equitable treatment to all creditors. That is to say that these cases
develop a novel idea in Argentine law.

Economic and Globalization: Impact on Bankruptey in Argentina

The 2002 crisis generated a significant increase in reorganization
proceedings and some cases that leveraged APE, which were fewer in
number but involved larger liability levels. It is estimated that over US$1
billion in assets were restructured using this procedure. Globalization has
caused the introduction of some new forms of contracts (such as, for
example, the case of the 7t called fideicomiso in Argentine law), but it has
not affected bankruptcy law. In 2002, a legislative draft for the
incorporation of the United Nations Commission on International Trade
Law (UNCITRAL) Model Law on Cross-Border Insolvency was presented
to Congress but was not approved.

Developing Client Strategies

Reorganization, APE, and bankruptcy are the most common forms of
bankruptcy-related actions in Argentina. Reorganization is equivalent to the
US Bankruptcy Code Ch. 11 procedure. APE is a procedure that seeks to
propose an agreement with creditors ultimately to be approved by a judge.
Bankruptcy is a liquidation procedure.

APE is recommended because of the time and cost savings it represents.
Additionally, if the procedure fails, it does not cause the bankruptey of the
debtor. Even in other proceedings, a fundamental principle of Argentine
law is to preserve the entity, find preventive solutions, and protect
employment.

Fitting Strategy to the Client's Situation
The strategy depends on the nature of the client’s problems. APE or
reorganization procedures suit cases in which there is financial debt and

banks are creditors. However, many companies have debt caused in
employment relationships and taxes, for which reorganization is less

11
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effective—e.g., a company undergoing reorganization could be paralyzed by
direct action of its workers, as is today the case of Parana Metal SA.
Workers often resort to strikes in these situations. In the case of tax credits,
there is regulation (AFIP -Federal Tax Office- General Resolution 970)
which limits payment plan possibilities for tax debt and has a large influence
on liabilities. The law provides an automatic stay and the company
continues to be managed by its shareholders and directors. A trustee
controls the management and some disposition acts must be authorized by
the judge. A creditors’ committee has control and information faculties, but
in practice, it has little significance. Section 20 of the National Constitution
guarantees the same rights to foreign persons as to national persons, and
this applies to legal entities as well. Any form of corporation, whether
national or foreign, that has assets in Argentina may request the protection
of bankruptcy law.

Complications Arising from Privileged Creditors

Companies undergoing reorganization achieve plan approval nearly every
time. Whether the plan is fulfilled is a different matter. A large number of
companies end up in liquidation because they do not fulfill the agreement
with its creditors. Creditors such as tax authorities or employees hold
privileged credits. Their influence affects both the plan approval for
unsecured creditors and the real solution, not just the legal, to the economic
problems of the company.

In Argentina, there is no culture of negotiation with employees at a time of
crisis. The accepted principle is that employees are insulated from risks
incurred by the company and therefore are not willing to accept layoffs,
salary reductions, or changes in work conditions. Unions are creditors
because of employer contributions calculated on the salaries of the
employees. Sometimes the union will accept deferred payment plans, but
they typically demand the solution to include both unsecured and privileged
credits.

Benchmarks for Success
In reorganization and APE procedures, negotiations are performed face to

face with each individual creditor. They do not, typically, act organically or
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