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PREFACE

[.cgislation constitutes the single most important source of law in
our society. Most central government activity is carried on within a
statutory framework. The affairs of local authorities, nationalised
industries, public corporations and private commerce are defined
and directed by legislation. There is hardly any aspect of the
cducation, welfare, health, employment, housing, income and public
conduct of the citizen that is not regulated by statute. The
preparation, enactment, interpretation and implementation  of
legislation are therefore matters of the first importance; not just for
those whose behaviour is affected by the law, but also for those who
arc professionally involved in those matters. For governments, the
preparation and enactment cach year of a legislative programme
implementing their manifesto promises and responding to the more
routine requests of departments constitute vital features of their
terms of office.

Yet in our experience the importance of legislation in our society
is scldom fully appreciated by students; in particular they often seem
insulliciently awarce of, or unfamiliar with, its importance both as a
source of law and as the foundation for the majority of substantive
law courses studied. This is undoubtedly due in part to the
overwhelming emphasis in traditional, and more seriously, in
contemporary legal education, on reading and reconciling cases as
the main lawyer-like skills to be acquired. Indeed, by virtue of the
emphasis placed on case-handling and precedent, legal education
secems to be in danger of perpetuating, consciously or unconsciously,
that self-=same bias in favour of the common law which earlier
generations so roundly condemned when manifested by the judici-
ary in their approach to the interpretation of statutes.

A second reason lies in the generally fragmentary, and in some
instances misleading, treatment of legislation in the available
literature. Whereas the conception, formulation, enactment, inter-
pretation and implementation of legislation are inter-related activi-
ties, they are nowhere dealt with as a whole, systematically and
comprehensively. They are instead variously addressed, for different
purposes and for different audiences, within political science and
covernment, constitutional law, drafting, legal systems and legal
method, jurisprudence and the sociology of law. This fragmentary
treatment, in our view, seriously limits students’ appreciation of the
significance and importance of legislation.
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In setting out to redress this imbalance we are conscious of the
fact that our subject matter was such that everyone would have his
or her own ideas about what the book should or should not contain.
We were also aware of the enormous value of earlier disparate
contributions to this field. These include C. K. Allen’s Law in the
Making, J. A. G. Griffith’s early work culminating in his Parliamentary
Scrutiny of Government Bills and S. A. Walkland’s The Legislative Process
in Greal Britain. Where appropriate we have drawn on these
contributions and acknowledge our own indebtedness to them. On
the other hand, we have consciously sought to avoid the repetition of
the more specialised material found in a Thornton, a Craies or a
Maxwell as inappropriate for a work of this general nature. Beyond
this our aim essentially has been to provide a systematic and
comprehensive account of legislation applicable in the United
Kingdom from its inception to its implementation. For rcasons
explained fully in Chapter 1 we conceive of legislation as a mainly
government-inspired activity. Consequently we concentrate on
public general Acts and their various non-Parhamentary equiva-
lents, in particular, subordinate legislation and Community legisla-
tion.

The book originated in our teaching experience at University
College, Cardiff, and was jointly conceived and developed. Because
of Alan Page’s departure for Dundee in 1979, responsibility for the
initial draft of individual chapters was divided; Alan Page was
responsible for Chapters 1, 3, 5, and 6, David Miers for Chapters 2,
4,7 and 8.

In writing this work we have inevitably accumulated a great
many debts. The greatest of these is owed to Bob Ferguson who,
despite the pressure of other commitments, read drafts of all of the
chapters and made a great many invaluable suggestions. We would
also like to thank Dr. A. Mughan, Professor J. C. Wylie, Professor T
C. Daintith, T. St. J. N. Bates and Professor R. Lempert for reading
and commenting on various drafts; Joyce Brunton, Christine Davics
and Jennifer Dix for typing the final manuscript; and Susanna
Marsh for preparing the index. Finally, our thanks go to our
publishers for their assistance, encouragement and forbearance.

ACP
March 1982 DRM
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CHAPTER ONE

PRELIMINARY QUESTIONS

This book is primarily about the making, interpretation and impact
of legislation applicable in the United Kingdom. In this introduc-
tory chapter we examine four preliminary questions. First, what is
legislation, how may it be defined and what forms does it assume;
sccondly, who makes it; thirdly, why is it necessary; and finally,
what legal, as opposed to political or conventional, restrictions, if
any, are there on those making it?

WHAT IS LEGISLATION?

DEFINITION AND FORMS

The expression “legislation” is commonly used in at least two
senses. First, the expression is used to convey something of the
nature of the activity involved: its use denotes the enactment of rules
of law or the process of deliberate law-making or law changing. As
we shall see not all legislation lays down rules, but this normally
constitutes its dominant and explicit purpose. In this respect
legislation differs from, for example, adjudication, the primary
function of which is the settlement of disputes in accordance with
pre-existing rules. To the extent that judges do make law, for
example where there is no appropriate rule available, they do so
only interstitially within the context of the discharge of their primary
function.

The second and more obvious sense in which the expression
“legislation™ is used is to denote the results or products of the
legislative process under discussion; in this sense it may be
coterminous with Acts of Parliament in the case of the United
Kingdom; Regulations, Directives and Decisions in the case of the
European Economic Community and so on. Once again we may
distinguish these results or decisions from other decisions including
judicial decisions. There are several points of contrast here. To the
extent that legislation serves as a mechanism for the settlement of
disputes or the resolution of conflicts it frequently embodies
compromises and trade-offs between the conflicting interests.
Judicial decisions, on the other hand, normally favour one party. In
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legislative acts the words used are themselves the formulation of the
rule; legislative rules are “rules in fixed verbal form.”" In judicial
decisions, on the other hand, the words used by the judge in stating
the basis for his decision are treated as only one possible formulation
or approximation of the rule, and the rule itself may be recast or
reformulated for the purpose of subsequent decisions. However, we
regard the most important contrast between legislative and judicial
decisions as being the prospective and general qualities of legislative
decisions. Legislative decisions normally look to the future and to
abstractly defined categories of persons and cvents. By contrast
judicial decisions are retrospective and specific. They are directed in
the first place to the past relations and conduct of the parties and (o
the determination of the dispute between them.

As used in these two senses the expression presupposes a fairly
high degree of political and legal differentiation. At a minimum it
mmplies first, as we have suggested, a distinction between general
rules which are intended to govern human conduct in an indeter-
minate number of future instances and individual rules or com-
mands which are intended to apply in a specific instance or a limited
number of instances only. Secondly, it implies the existence of some
person or agency, the legislature, which is equipped and authorised
to promulgate such general rules.” Let us examine each of these
implications more fully.

Generality is frequently treated as being the hallmark of
legislation. Under the EEC Treaty a distinction must be drawn
between legislative acts whose validity can be impugned only in
severely limited circumstances, and administrative or executive acts
whose validity can be challenged more freely. In distinguishing
these two categories of acts the European Court has stressed the
general and abstract character of legislative acts. ** .. . a regulation,
being essentially of a legislative nature, is applicable not to a limited
number of persons, defined or identifiable, but to categories of
persons viewed abstractly and in their entirety . . . a measure which
is applicable to objectively determined situations and which involves
immediate legal consequences in all Member States for categories of
persons viewed in a general and abstract manner cannot be
considered as constituting a decision.” Some writers have gone so
far as to insist that legislation must be general and not particular in
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