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Preface

Insider dealing has, as a legal issue at least, come increasingly to the fore in the last
20 years or so. Although it was criminalised in the United States as early as 1934
and the remarks of both lawyers and economists there have featured in books and
articles alike at fairly frequent intervals since, other jurisdictions have only taken
action somewhat more recently. This is certainly true of Europe, in which even
the first jurisdiction, France, did not pass legislation prohibiting insider dealing
until 1970. Eight years after that, Professor Barry Rider, writing on the subject in
The Conveyancer, commented in his opening sentences that the use by a fiduciary
of confidential information was an issue rather less considered in the UK than in
the United States.! His call, at the article’s close, for legislation outlawing insider
dealing in the UK would not be heeded for a further 2 years.

This has now changed. The introduction by the European Community of the
Insider Dealing Directive (“the Directive™) in 1989° led, by legal necessity, to
implementing legislation, prohibiting insider dealing, across, initially, 12 Member
States® with a further three and then an additional ten following over time. Earlier
discussions as to whether insider dealing really is a bad thing and the arguments
of some that it may be positively beneficial have largely ceased as a consensus has
arisen that it is bad and must therefore be stopped. Insider dealing legislation has
spread beyond North America and Europe to the other major financial centres and
on to the developing jurisdictions, such as South Africa and mainland China. In
place of the old debates have arisen new ones: are the measures that have now been
introduced to prevent, or at least control, insider dealing actually effective and what
can be done to improve them?

The introduction of the EC Directive meant that a large number of jurisdictions
introduced anti insider-dealing legislation over really quite a short period of time. At
the same time, the latitude given to the Member States, as with all Directives, enables
considerable variation in the implementing methods adopted. The opportunity was
therefore created for a comparative study, examining the different measures taken
and considering the advantages and drawbacks of each.

1 Rider, B.AK. (1978) “The Fiduciary and the Frying Pan” 42 The Conveyancer 114.

2 Throughout this book, unless otherwise stated, “the Directive™ refers to the Insider
Dealing Directive, i.e. Directive 89/592/EEC. The exception to this rule is in Chapter 5,
where it refers to the First Money Laundering Directive, 91/108, as amended, by Directive
2001/97/EC.

3 Council Directive 89/592/EEC.

4  Even the two Member States with existing anti-insider dealing measures, namely
France and the UK, amended their legislation in order to comply fully with the Directive.
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It is, however, noticeable that this opportunity was not taken. A study compiled
for the European Commission was published in 1998, but this simply set out which
measures were taken in each of the (then) 15 Member States in order to establish the
extent to which each complied with the Directive. It therefore contained little or no
comment or analysis. Rather, the literature, whether books or journal articles, has
tended to take one of two approaches. Many deal with one jurisdiction alone: the
United States, the UK, Australia, Japan, etc. The comparative works, which are in
any case fewer in number, tend to focus on the major financial centres: the United
States,” the United Kingdom, Japan, Germany. A notable exception to this rule is
Rider and Ffrench’s The Regulation of Insider Trading,® which counts as one of very
few global studies: it covers over 40 jurisdictions on every continent except South
America. With the exception of the UK and France, however, even this does not deal
with Europe in detail: the other European countries are considered in a total of 34
pages. Further, it was published in 1979, several years before the introduction of the
EC Directive and indeed of any kind of legislative anti insider-dealing provisions in
a number of jurisdictions.”

This book therefore sets out, first and foremost, to be a comparative study of
the provisions relating to insider dealing under the Directive and in each of the 15
jurisdictions that were Member States of the European Union prior to | May 2004."
Unlike the European Commission study, it does not merely set out the provisions,
but goes on to provide comment and analysis. The measures are compared to the
EC Directive, but also, where appropriate, to the measures taken by other Member
States and even, on occasion, by jurisdictions outside Europe.

Although, inevitably, the Insider Dealing Directive is considered in some
detail, the book does not seek to be a treatise on European Community law. Such
issues as the achievement of the European single market (an important factor in
the introduction of the Directive) are therefore not considered, nor, except in the
most general terms, is the discretion of Member States in implementing European
Directives. Nor is the legislation of the twelve Member States which have acceded
to the European Union in May 2004 covered.’

The “old” Member States continue to encompass most of the main financial centres
of Europe and, in any case, there remain in force a number of transition provisions

5 Itisdifficult to over-state the influence of the United States globally in every aspect of
financial services regulation. In view of this, and also of the fact that the United States was for
some considerable time the only major jurisdiction to possess anti insider-dealing legislation,
most works on insider dealing have tended to refer to it.

6 Rider, B.A K. and Ffrench, H.L. (1979) The Regulation of Insider Trading, Macmillan
Press.

7  Rider and Ffrench comment that, for example, Spain and Austria had no such
provisions at the time.

8  Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy,
Luxembourg, the Netherlands, Portugal, Spain, Sweden, and the United Kingdom.

9  Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia
and Slovenia, (2004); Bulgaria and Romania (2007).
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in relation to the new states. Consideration of the insider dealing provisions of “the
ten” may therefore be left to a later book.

The EU Market Abuse Directive is similarly not addressed. Its implementation
by the Member States is still ongoing; indeed, the initial Directive — Directive 2003/6/
EC — was merely a framework Directive, requiring implementation at Community
level in the form of Directive 2004/72/EC. This was only passed at the end of April
2004 and the history of previous Directives, including the Insider Dealing Directive,
would suggest that implementation will not be fully complete for some years yet to
come. This being the case, although the Insider Dealing Directive has been formally
repealed, it is it, not the Market Abuse Directive, which continues to be the basis of
the national legislation across the Member States.'” Further, in those Member States,
such as Germany, where the Market Abuse Directive has already been implemented,
the influence of its predecessor remains strong."' Indeed, the term “market abuse”
is first found not in the context of the Directive now in place, but of the UK civil
/ administrative provisions introduced to supplement the criminal measures which
themselves were enacted to implement the Insider Dealing Directive.'

The same is true of the EU Third Money Laundering Directive. Although this
came into force on 15 December 2005, Member States have until 15 December 2007
to implement it. The legislation of the Member States continues, therefore, for the
time being to be based on the First Money Laundering Directive," as amended," just
as has been stated above of the Insider Dealing Directive.

A final point to be made in relation to what material is and is not covered in this
work concerns the provisions in the United States. Much of the initiatives against
financial crime, including insider dealing, have their origins in the United States and,
as both the world superpower and the world’s leading financial centre, the United
States is a country that continues to have a significant influence on developments
around the world. That influence is discussed in Chapter 1, where the reasons for

10 English translations of the insider dealing legislation of a number of the Member
States are available on the national regulators’ websites. See, for example, the Italian
CONSOB, www.consob.it, the Portuguese Comissdao do Mercado dos Valores Mobiliarios:
www.cmvm.pt, the Swedish Finansinspektionen, www.fi.se, the Danish Finanstilsynet, www.
finet.dk and the Finnish Rahoitustarkastus, www.rata.bof.fi. Other regulators’ websites
contain the legislation, but only in the local language, for example the German BaFin, www.
bafin.de and the Spanish Comision Nacional del Mercado de Valores, www.cnmv.es. In other
cases, it may be found on websites devoted to publishing national legislation in general (on
all subjects): examples are the French www.legifrance.gouv.fr, the Irish Statute Book, www.
irishstatutebook.ie, and more recent Acts of the Oireachtas on the Oireachtas website, www.
oireachtas.ie and indeed the UK Acts of Parliament, www.opsi.gov.uk/acts.htm.

11 The German provision, for example, relating to actual dealing (as opposed to the
offences of encouragement to deal or urtauthorised disclosure) is unchanged.

12 For the way in which the two run in parallel in the UK, see the discussion of the civil/
administrative provisions in Chapter 7: pp. 211-22.

13 Council Directive 91/308/EEC.

14 By the Second Money Laundering Directive, 2001/97/EC.
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regulating both insider dealing and money laundering are discussed. The work as a
whole, however, explicitly has as its focus the European Union. Although, therefore,
other jurisdictions are referred to in passing, it is the measures of the EU and of
its Member States, in particular the 15 prior to the 2004 enlargement, which are
discussed in detail. Discussion of the US measures may be left to the considerable
literature that has already been devoted to it.

The principal subject of the book is the control of insider dealing. It is, however,
impossible now to consider any form of crime, certainly economic crime, in isolation.
Economic crime, including insider dealing, gives rise to profits; indeed, this is its
purpose and motivation. Handling such profits constitutes money laundering, an
offence often considered to be even more serious than insider dealing.'”” The anti
money-laundering measures need, therefore, also to be considered in a study of this
nature. The wide definition of criminal proceeds to cover not just financial profits
but any property originating from a criminal offence only emphasises this. To deal in
detail, however, with both the insider dealing and money laundering legislation of 15
jurisdictions would be unduly cumbersome for one study; it is to be noted that multi-
national studies of either subject regularly fill entire books. It would also detract
from the book’s main focus on insider dealing. Money laundering is therefore dealt
with rather more briefly: Chapter 5 considers the First Money Laundering Directive
(as amended)'® and, as an example, the UK primary legislation.

The book begins with a general consideration of the rationale for regulating
financial services in general and controlling insider dealing and money laundering in
particular. It then goes on, in Chapters 2, 3 and 4, to examine, in respect of each of
the 15 Member States, the definition of an insider and of inside information and the
various criminal offences relating to insider dealing. Chapter 5 then deals with the
anti money-laundering regime. It is recognised that the measures, in relation to both
insider dealing and money laundering, have a considerable impact on the financial
sector and this is considered in Chapter 6. The criminal law has, however, been
judged to be of limited effect in controlling insider dealing and there is therefore an
increasing trend to deal with it by means of civil/administrative measures, considered
in Chapter 7. Finally, Chapter 8 makes some suggestions as to possible models for
insider dealing and money laundering legislation and concludes by considering what
the likely trends will be in this area in the coming years.

A brief note should be made regarding the titles of legislation, regulators and
courts. This book covers 15 Member States and therefore 11 different official
languages. In general, the preference has been to refer to the legislation, at least

15 For example, in the UK, insider dealing carries a maximum prison sentence of 7
years, precisely half that for money laundering. Similarly, EC legislation requires that money
laundering be punished by criminal sanctions; no such stipulation is made in respect of insider
dealing.

16 Council Directive 91/308/EEC, as amended by Directive of the European Parliament
and Council 2001/97/EC. Mention is also made in Chapter 5 of the Third Money Laundering
Directive: although this is now in force, the Member States have until December 2007 to
implement it.
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in the first reference, by its title both in its original language and in translation,
for example, “Securities Trade Act (Weritpapierhandelsgesetz)”. In certain cases,
however, this has not been practical as the sources in English refer to the legislation
only by an English translation; this is true, for example, of the Danish legislation.
In such cases, the translation stands alone. A further exception has been made in
relation to what may be described as generic titles, e.g. “Penal Code™ or “Law No.
2001-1062 of 15 November 20017, since no useful purpose would be served by
citing their titles in the original languages. With regulators, the practice has been to
use the name in the original language (again, with translation) for the first reference;
thereafter, if there is a commonly used abbreviation, such as the French COB, it is
used, otherwise, for ease of reference, the translation is used.

As regards courts, the general practice has been to translate their names, save
where no real translation exists. For example, the French Cour de Cassation has
no real English-language equivalent and hence its French title has been used. Its
chambers are, however, translated for ease of reference (e.g. Cour de Cassation,
Criminal Division).

In the tradition of legal literature, the language in this study is non-gender
specific.



Table of Cases

Contents

Table of Legislation

Preface

Chapter 1

Chapter 2

Chapter 3

Why Regulate Insider Dealing and Money

Laundering?
Insider Dealing
Money Laundering

International Pressure

Who is an Insider?
The Directive
Austria

Belgium
Denmark

Finland

France

Germany

Greece

Ireland (Republic)
Italy

Luxembourg
Netherlands
Portugal

Spain

Sweden

United Kingdom
Conclusion

Inside Information
The Directive
Austria

Belgium

Denmark

Finland

France

Germany

Greece

vii

XV

21
28

37
38
47
51
54
55
56
61
66
67
69
71
71
72
75
76
77
80

83
83
85
87
92
94
95
99
102



