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FOREWORD

by
The Honourable Mr. Justice Fred Kaufman

In 1872, in the preface to his Treatise on Criminal Law, Samuel
Robinson Clarke was moved to observe that it was a matter of surprise
“that no Treatise on the subjects discussed in the following sheets
has been written by any member of the profession of the law during
our existence as a Colony”’. But now, with serious attempts at uniform-
ity, a comprehensive work was needed, and Clarke laid the foundation.
Two years later, Mr. Justice H.E. Taschereau published the first edition
of his Criminal Law Consolidation and Amendment Acts, and in a
second edition, published in 1888, the author was able to draw on
the Revised Statutes of Canada of 1886, which contained a mini-code
of criminal law, procedure and evidence. This was a major step forward,
but codification (as we know it today) was still five years away, and
two more texts were published in the meantime: Dandurand and
Lanctot’s Traité théorique et pratique de droit criminel, which included
not only Canadian and English case law, but also — advanced for its
time — American decisions, and Burbidge’s Digest of the Criminal Law
of Canada, which has now been reprinted. This work, published in
1890, leaned heavily on Stephen’s Digest of the Criminal Law of
England, but in fact, as the preface proclaims, it was “‘a statement of
that part of the Criminal Law of Canada which relates to the definition
of crimes and of punishment prescribed therefor, as it stood on Sep-
tember 1st, 1889".

The law was varied indeed, and today — only three generations
later — it is hard to imagine just how diverse the law was in the early
years of union. There was, to begin with, the law of England, not as it
stood at the time, but rather as it existed at a series of dates which
differed from province to province: 1758 (probably) for the Maritimes,
1763 for Québec, 1792 for Ontario, 1858 for British Columbia and
1870 for the remaining provinces, the Yukon and the Northwest
Territories. Then came the alterations brought about by the appropriate
legislatures and, after 1867, the federal acts. It was, in many respects,
a legal nightmare: offences against religion, for instance, occupied a
whole chapter, and even though the author deemed some of these
crimes and misdemeanors “practically obsolete™”, they were included
because ‘“‘they relate to acts which might still be done”. But other
sections still have a familiar ring — theft of oysters, for instance — and
even a quick perusal of the 629 articles contained in the book provides
a fascinating commentary on the morals and concerns of that age.



That is the value of the book today, but it achieved instant
fame in 1892, when the Attorney General, in introducing the Bill for
Canada’s first comprehensive Code, referred to Burbidge as a major
source for this new legislation, and so it was.

It is not surprising that this should have been so, for here, in
clear and well-ordered fashion, we find a complete (and annotated)
statement of the criminal law as it existed in Canada, and while the
Digest arrived on the scene after the codifiers had commenced their
task, it must have helped them enormously in the time which remained
before the final version was published in 1892 and proclaimed a year
later.

George Wheelock Burbidge was a Nova Scotian by birth. He
graduated from Mount Allison and set up practice in Saint John, New
Brunswick. In 1882 he became Deputy Minister of Justice for Canada,
a post which he held until 1887, when he was appointed to the Bench
of the Exchequer Court. His experience was wide, and it covered such
diverse fields as the supervision (as Deputy Minister) of the Crown’s
case in the treason trials of 1885, to an inquiry into “‘certain matters”
in connection with the Nakusp and Slocan Ry. Co. Clearly, the adage
that busy persons get things done applied to the author, and Canadian
legal literature has been greatly enriched by his efforts.

F.K.

Montréal,
November 23rd, 1979.
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PREFACE.

THis Digest is intended to be a statement of that part
of the Criminal Law of Canada which relates to the
definition of crimes and of the punishments prescribed
therefor, as it stood on September 1st, 1889.

The work is, by the kind permission of the author,
founded on Sir James Fitzjames Stephen’s Digest of the
Criminal Law of England. The portions hereof that
are taken from the latter work are enclosed in brackets
[ ], and to enable the reader to distinguish such portions
the more readily, and without turning backwards the
leaf to which his attention is directed, the continuation
of an extract beyond a page is indicated by the insertion
of a bracket at the beginning of the page following.

The index and the tables of cases and of the statutes
have been prepared by Charles H. Masters, Iisquire,
Barrister-at-Law, assistant reporter of the Supreme Court
of Canada, to whom I am also greatly indebted for
assistance in the preparation of the Digest, and for
reading the proofs and verifying the references to cases
and authorities.

Ottawa, January 2nd, 1890.
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