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Preface

The Professional Responsibility course (by whatever name it is called at your school) is about the law and
ethics that govern relationships lawyers have with clients, other lawyers, the profession, the justice system,
and the public. It is the only law course in the typical law school curriculum that is about what lawyers
do. In Torts, Contracts, and so on, you study law that affects clients’ relationships with others and that
lawyers interact with as an expert a step removed from the actual effect of the law. In Professional
Responsibility, by contrast, the law you study is directly about the lawyer’s relationships and your future
role as a lawyer. In other words, Professional Responsibility is the course in which the lawyer is the
“client,” the one on whom the law studied actually operates. Arguably, Professional Responsibility is the
most important course in the law school curriculum.

The law governing lawyers is a complicated mix of many different areas of substantive law from many
different sources. Most obvious are the organized bar’s self-regulations, enforced through the courts (as
ethics codes adopted in the states), but other law fields have important applications to the various
relationships of which lawyers are a part. Agency, contract, tort, procedure, and evidence law, among
others, have specific applications to lawyers. All of these are interwoven in this outline.

In particular, the organized bar, through the American Bar Association (ABA), has promulgated model
ethics codes. The ABA models have dominated the law of lawyering because these models, with some
modification, have been adopted by the states as law. These models have also dominated law school
courses in Professional Responsibility. They have dominated law school teaching of the subject because
they are easily accessible and because they serve as simple proxies for what the law of lawyering is in the
states. At some schools, you may study the ABA models and your particular state’s modifications of them.
At other schools, the modifications made in your state will be largely irrelevant to your course. In either
event, when you study ethics codes in your course, the models will be the main focus.

Between the two models, the Model Code and the Model Rules, the Rules now dominate. The Code was
originally adopted by the ABA in 1969 and was amended from time to time thereafter. When the Rules
were adopted by the ABA in 1983, the ABA ceased its effort to amend and update the Model Code. The
Code is now almost entirely out of date in some respects. (See Chapter 10.) States whose law reflects the
Model Code as their basis have gone from a high point of nearly fifty to only one. Forty-nine states now
have adopted ethics codes based on the Model Rules. In most courses the Model Rules dominate, with the
Model Code being referred to occasionally and regarding particular topics (notably confidentiality; see
Chapter 5) as contrast. This outline takes the approach with regard to the model that has come to be most
prevalent in law school courses: The Model Rules are the basic document of study; the Model Code is
used as contrast in particular areas. This trend in law school courses should continue. If your course makes
more use of the Model Code than the usual, you will want to become familiar with the cross-reference
charts that take you quickly back and forth between Model Code provisions and Model Rules provisions.
Such charts are found in most statutory supplements that are required books for the Professional
Responsibility course.

Important changes in the law governing lawyers have taken place since 2000. First, in 2000 the American
Law Institute completed its work and published the Restatement of the Law Governing Lawyers, Third.
The Restatement is now a critically important document of study. Second, in February 2002, the ABA
adopted significant amendments to the Model Rules as a result of a report by the ABA-created Ethics 2000
Commission. In August 2003, further significant amendments were made to MR 1.6 and 1.13 in the wake
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of Enron and other corporate scandals. Congress adopted the Sarbanes-Oxley Act as well, which included
significant new requirements for lawyers doing work on securities matters. In 2007, the ABA completed
work on a new model code of judicial conduct. All these changes in the law governing lawyers are reflected
in this outline.

All this talk of ethics codes must not be read to mean that law other than the ethics codes is unimportant.
On the contrary, the other significant trend in Professional Responsibility courses is toward the recognition
that lawyers’ conduct is governed largely by law outside the ethics codes. That law is a significant part of
this outline. Many of the examples in this outline come not from disciplinary matters, but from the wide
variety of other areas of law that control lawyer conduct.

This outline makes use of frequent examples, some of which are drawn from decided cases. In many
instances, the cases chosen as examples are leading cases in the field that are also among those excerpted
in the leading casebooks.

Many Professional Responsibility courses end with exams that are at least partially multiple-choice. Bar
applicants in nearly every state must pass a Multistate Professional Responsibility Exam, which is a
multiple-choice exam. As a result, more teachers of Professional Responsibility than of some other
subjects include multiple-choice questions on their exams. For this reason, a Multistate-Style Exam
Question section is included in this book.

James E. Moliterno
September 2009
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