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PREFACE

The world of workplace dispute resolution has
been transformed since I began work in that field.
Twenty-seven years ago I published a predecessor
volume, LABOR ARBITRATION IN A NUTSHELL. In
1979, workplace dispute resolution was virtually
synonymous with labor arbitration. Like most other
labor lawyers at the time, I had no inkling that labor
arbitration would become a mere subset of a much
broader topic.

In 1991, the Supreme Court decided Gilmer v.
Interstate/Johnson Lane, 500 U.S. 21, and inadver-
tently expanded individual employment arbitration
from a niche market largely confined to the securi-
ties industry into a growth market now covering
many millions of employees. When the world was
ready for another new book, I published the first
edition of LABOR AND EMPLOYMENT ARBITRATION IN A
NUTSHELL (1998). Despite equal billing in the title,
employment arbitration occupied a relatively small
portion of the work, and even that coverage ap-
peared almost as afterthoughts at various points in
the expanded coverage of labor arbitration. The ex-
planation for such limited treatment was simple:
the legal parameters of employment arbitration
were, even seven years after Gilmer, just beginning
to be drawn. Even the most basic questions, such as
whether the Federal Arbitration Act’s exclusion of
“contracts of employment” meant that the FAA did
not apply to any employment contract, were still up
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PREFACE

for grabs. There were still very few employment ar-
bitration agreements in place, and these produced
relatively few attempts to compel or resist arbitra-
tion. There was, in short, little raw material for the
writer to use.

How the field has changed since then! Labor ar-
bitration, which at the beginning of my career filled
the universe, has shrunk apace with the unions that
use it. Unions represent barely an eighth of today’s
workforce (and less than a twelfth of the private sec-
tor workforce) compared to nearly a quarter in 1979.
Union membership dropped by 29% during those
years from a near-peak of 22 million to just 15.7 mil-
lion. There are no precise figures on the total num-
ber of labor arbitrations, but some data support an
educated guess that the they have declined roughly
in proportion to the decline in union membership.
That correlation is intuitively reasonable, given the
lack of any reason to believe that unions would arbi-
trate more frequently, in relation to their member-
ship numbers, than they used to.

In the meantime, however, individual employ-
ment arbitration became an established practice.
The courts now uniformly enforce arbitration agree-
ments in the face of most legal challenges. Various
court decisions have marked the requirements nec-
essary to make an arbitration binding. Arbitration
providers like the American Arbitration Association
have created separate panels of arbitrators qualified
to deal with statutory issues. Ethical guidelines
have been developed by arbitration providers, by the
National Academy of Arbitrators, and by the blue-
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ribbon committee of advocates, arbitrators, and
agencies that drafted the Due Process Protocol in
1995. The number of such cases remains small—
perhaps several thousand a year—but those
arrangements cover more employees each year and
inevitably will produce more arbitrations.

The time is therefore ripe for a second edition
that gives employment arbitration the serious atten-
tion and analysis it deserves, while also updating the
material on labor arbitration. Because one can no
longer view employment arbitration as a simple ad-
dendum to labor arbitration, the second edition now
consists of two distinct parts. Part I covers labor ar-
bitration. The changes from the last edition consist
mainly of updating, stylistic improvements, and
some reorganization. Part II covers employment ar-
bitration. In three new chapters, I consider employ-
ment arbitration’s origins and legal bases; the re-
quirements for, and impediments to, enforcing
individual arbitration agreements; and the special
procedural concerns presented by employment arbi-
tration under the FAA.

This book is not intended as a substitute for
classroom instruction in labor and employment arbi-
tration, still less for practical experience in the field.
Nor is it intended to (or could it) take the place of
the detailed treatises already available to the practi-
tioner and scholar. Its purpose is much narrower, to
provide students and practitioners alike a simple
but comprehensive description of labor and employ-
ment arbitration in America. Ideally this overview
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will serve as an introduction to more thorough study
in other forms.

Even this limited purpose requires a good bit of
detail. While trying to strike a balance between sim-
plicity and comprehensiveness, I may have erred too
much in the latter direction. If so, I apologize to the
reader who looks for a shorter treatment. Neverthe-
less, I found it necessary to present the major issues
in arbitration law at length to permit a full explo-
ration of their importance and of the conflicting
opinions on them. I have made every effort to be
fair, but inevitably some personal beliefs have made
their way into the text. The attentive reader should
be able to identify these easily, and evaluate them
accordingly.

Every book is the product of many people; no
author writes in complete isolation from others.
This one, so long in gestation over its various itera-
tions, owes more debts than most. Among those
who contributed to it are students in my classes over
the years, for helping me clarify issues; research as-
sistants, who found even the most obscure cases and
texts and boldly corrected my mistakes; academic
and arbitral colleagues who provided advice gladly
and frankly; deans who provided needed financial
and time support; and a family that tolerated the
hours lost to “the book.”

Several people deserve individual recognition.
First, Dean Roger Abrams of Rutgers Law School, a
classmate, friend, and able scholar and arbitrator,
offered extensive comments on the predecessor book
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and worked with me on a score of articles and chap-
ters. He taught me much, and this book is the bet-
ter for it.

Second, between the predecessor volume and
this second edition, I have worked on three case-
books with Professor Laura Cooper, on two of which
Professor Rick Bales also served. Our most recent
volume is ADR IN THE WORKPLACE (Thomson West,
2d ed. 2005). In putting those books together, I
learned an enormous amount from my co-authors.
Their work is reflected in this book—not, I hope,
verbatim, but the student using that textbook will
find distinct echoes here.

Third, my 2005-06 research assistant, Wendy
Furhang, went above and beyond her job description
(and far outside her allotted hours) in contributing
to this revision. Quite literally, it would not have
been possible without her. She has my sincerest
thanks, and my best wishes as she begins what
promises to be an outstanding career as an employ-
ment lawyer.

Finally, I thank the American Arbitration Asso-
ciation for permission to reprint its copyrighted pub-
lications in the Appendices.

DENNIS R. NOLAN
Harbor Island, South Carolina

September 2006
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