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PREFACE

Twelve years have passed since Constitutional Law for
a Changing America: Institutional Powers and Constraints
made its debut in a discipline already supplied with
many fine casebooks by law professors, historians, and
social scientists. We believed then, as we do now, that
there was a need for a fresh approach because, as political
science professors who regularly teach courses on public
law, and as scholars concerned with judicial processes,
we saw a growing disparity between what we taught and
what our research taught us.

We had adopted books for our classes that focused
primarily on Supreme Court decisions and how the Court
applied the resulting legal precedents to subsequent dis-
putes, but as scholars we understood that to know the law
is to know only part of the story. A host of political fac-
tors—internal and external—influence the Court’s deci-
sions and shape the development of constitutional law.
Among the more significant forces at work are the ways
lawyers and interest groups frame legal disputes, the ideo-
logical and behavioral propensities of the justices, the pol-
itics of judicial selection, public opinion, and the posi-
tions elected officials take, to name just a few.

Because we thought no existing book adequately com-
bined the lessons of the legal model with the influences
of the political process, we wrote one. In most respects,
our book follows tradition: readers will find, for exam-
ple, that we include the classic cases that best illustrate
the development of constitutional law. But our focus is
different, as is the appearance of this volume. We empha-
size the arguments raised by lawyers and interest groups

and the politics surrounding litigation, for example, and
include tables and figures on Court trends, profiles of in-
fluential justices and organizations, and other materials
that bring out the rich legal, social, and political contexts
in which the Court reaches its decisions. As a result, stu-
dents and instructors will find this work both similar to
and different from casebooks they may have read before.

Integrating traditional teaching and research concerns
was only one of our goals. Another was to animate the
subject of public law. As instructors, we find our subject
inherently interesting—to us public law is exciting stuff.
The typical constitutional law book, however, could not
be less inviting in design, presentation, or prose. That
kind of book can only dampen enthusiasm. We have
written a book that we hope mirrors the excitement we
feel for our subject.

Along with cases excerpted in the traditional manner,
we have included descriptions of the events that led to the
suits, photographs of litigants, and relevant exhibits from
the cases. Moreover, finding ourselves increasingly con-
fronted with questions from students about the fate of
particular litigants—for example, what happened to Fred
Korematsu?—and hearing the same from colleagues else-
where, we decided to attach “Aftermath” boxes to a select
set of cases. In addition to providing human interest ma-
terial, they can lead to interesting discussions about the
impact of decisions on the lives of “ordinary” Americans.
We hope these materials demonstrate to students that
Supreme Court cases involve real people engaged in real
disputes and are not merely legal names and citations.
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Readers will also find material designed to enhance
their understanding of the law, such as information on
the Supreme Court decision-making process, the struc-
ture of the federal judiciary, and briefing court cases.
Also included are a glossary of legal terms and brief bio-
graphical information on each justice. Finally, to broaden
students’ perspective on the U.S. legal system, we have
added boxes on the laws and legal practices of other
countries. Students and instructors can use these to com-
pare and contrast U.S. Supreme Court decisions over is-
sues such as judicial review, privileges and immunities
for legislators, and the separation of powers system with
policies developed in other countries. This material has
inspired lively debates in our classes, and we hope it will
in yours as well.

In preparing this fifth edition, we have strengthened
the distinctive features of the earlier versions by making
changes at two levels of the book—chapters and cases.
We thoroughly updated individual chapters to include
significant opinions since publication of the previous
edition. Where relevant, we also updated the narrative to
take into account recent events in the legal and political
environments. The chapter on the separation of powers,
for example, now includes a full discussion of the govern-
ment’s war on terrorism. We supply documents detail-
ing Congress’s authorization for the use of military force
against Iraq and identify steps President George W. Bush
has taken in response, as well as others for which he has
not obtained congressional approval. Some of these, of
course, implicate the authority of the ordinary courts,
such as the establishment of military tribunals to try
noncitizens suspected of terrorism. The Supreme Court
has not yet ruled on these corresponding issues (though
September 11-related cases are now making their way to
the High Court), but during World War II, in Ex parte
Quirin, it permitted a military commission to try the
“Nazi saboteurs” who landed on Long Island intending
to attack manufacturing and transportation sites. In
light of the current relevance of this case, we have ex-
cerpted it in the section on presidential war powers.

Finally, we made a change in our presentation of the
case material. As professors who regularly teach courses
on rights, liberties, and justice we are the first to acknowl-
edge that no one book-—not even our ownl—can possibly

contain excerpts of each and every significant Supreme
Court decision; the constraints of space and semes-
ters simply prohibit that. As a result, we had to make
choices—often hard ones. Recognizing that some in-
structors would enjoy greater flexibility in deciding the
cases on which to focus, we have created a case archive
located at www.cqpress.com/college/clca.htm. Through
this archive professors and students can access important
decisions that we do not include in the book. But we do
more than provide full-text versions online. We have ex-
cerpted each decision to match the focus and streamlin-
ing we provide for cases in the book. Cases included in the
archive are identified in the text in bold italic type; they
also are listed in Appendix 10. Currently, as the appendix
indicates, the archive houses about seventy cases relevant
to Institutional Powers and Constraints, as well as hundreds
pertaining to our Rights, Liberties, and Justice and Short
Course volumes. We will keep it current, and will add im-
portant decisions as the Court hands them down. Our in-
tention to keep the text up to date is still intact. Each year
we will post on the companion Web site important opin-
ions issued by the Court since the book’s publication.

Also worth noting, we retained and enhanced other
features pertaining to case presentation that have proved
to be useful. We continue to excerpt concurring and dis-
senting opinions; in fact, virtually all cases analyzed in
the text now include one or the other or both. Although
these opinions lack the force of precedent, they are useful
in helping students to see alternative points of view. We
also provide universal resource locators (URLS) to the full
text of the opinions and, where available, to a Web site
containing oral arguments in many landmark cases. We
took this step because we recognize how rewarding it can
be to read decisions in their entirety and to listen to oral
arguments. Doing so, we believe, helps students to de-
velop an important skill—differentiating between viable
and less-viable arguments. Finally, we continue to retain
the historical flavor of the decisions, reprinting verbatim
the original language used in the U.S. Reports to intro-
duce the justices’ writings. Students will see that during
most of its history the Court used the term “Mr.” to refer
to justices, as in “Mr. Justice Holmes delivered the opin-
ion of the Court” or “Mr. Justice Harlan, dissenting.” In
1980 the Court dropped the “Mr.” This point may seem



minor, but we think it is evidence that the justices, like
other Americans, updated their usage to reflect funda-
mental changes in American society—in this case, the
emergence of women as a force in the legal profession
and shortly thereafter on the Court itself.
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