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To my family



Preface

In a period when the international community is fully committed to seek an
appropriate solution to respond to the threat of climate change, the role and
example provided by the international climate regime composed of the United
Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto
Protocol is still relevant in the field of international environmental law and within
the existing multilateral environmental agreements. It is my view that the rules,
procedures, instruments and particularities of the international climate regime are
and will remain innovative and pioneer in many aspects, whatever will be the
structure and details of the post-2012 agreement.

The participation of the European Community (EC) and the Member States in
the international climate change regimes is a complex and unique issue. In the case
of the Kyoto Protocol, this is rendered more complicated by two considerations:
the fact that for the purposes of Article 4 of the Protocol, the membership of the
EC and Member States is frozen at a particular point in time; and the enlargement
of the European Union of 1 May 2004 and | January 2007. It is only by addressing
the architecture of the Kyoto Protocol and the various types of obligations
established both under international and European law that one is able to identify
the responsibility of the European Community and the Member States in the event
of non-compliance with those obligations.

This dissertation is dedicated to all those who gave their time, support and
insights during the research and writing process. Much credit lies with my family.
I am especially indebted to Professor Michael Bothe for his precious advice and
support, countless inspiring discussions, invaluable feedback and firm encour-
agement. Furthermore, I would like to express my gratitude to Professor Eckard
Rehbinder for his endorsement and feedback. Special thanks also go to the T.M.C.
Asser Institute for the support. Finally, the last remark is for Alessandra Becattini
who brilliantly interpreted the re-sized version of Europe based on the level of
ereenhouse gas emissions provided by Worldmapper.

The Hague, July 2010 Leonardo Massai
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Chapter 1
Introduction

Climate change is often associated with the word ‘global’: climate change is a
global phenomenon, climate change is a global threat. According to the majority of
scientists, climate change is mainly caused by global warming, i.e., the increase of
atmospheric concentrations of greenhouse gas emissions (GHG) mainly due to
anthropogenic activities. Climate change is definitively one of the most serious
environmental challenges of the Twenty-first century. This is confirmed not only
by increasing scientific evidence, but also by the huge attention from the media as
well as politicians, stakeholders and citizens. There are two main reasons for the
increasing general interest in the issue of global warming. First, the frequency of
adverse effects in the ecosystem due to the warming of the earth is constantly
increasing. The report on worldwide greenhouse gas concentrations released by the
National Oceanic and Atmospheric Administration (NOAA) in 2005 announced an
increase in the level of these gases by 1.25% in 2005 compared to the previous
year, and by 21.5% compared with 1990 levels; the findings of the Fourth
Assessment Report of the Intergovernmental Panel on Climate Change (IPCC)
clearly stated that the ‘warming of the climate system is unequivocal [...] global
GHG emissions due to human activities have grown since pre-industrial times.
with an increase of 70% between 1970 and 2004 [...] most of the observed
increase in global average temperatures since the mid-20th century is very likely
due to the observed increase in anthropogenic GHG concentrations.” Second, the
Kyoto Protocol, the major instrument adopted by the international community to
respond to the phenomenon of climate change, entered into force on 16 February
2005, establishing GHG reduction commitments for all industrialised countries
which have accepted it. Furthermore, the Kyoto Protocol set the stage for climate-
friendly objectives, policies and strategies to be defined with a view to the post-
2012 phase.

The leading role assumed by the European Community (EC) in the international
climate regime in terms of adopted and planned policies and measures, as well as
ambitious greenhouse gas emissions reduction targets, is mainly due to the con-
stant and decisive efforts of the European Commission, especially since 2001,

L. Massai, The Kyoto Protocol in the EU, DOI: 10.1007/978-90-6704-571-1_1, 1
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2 1 Introduction

the year in which the US decided to leave the process of ratification of the Kyoto
Protocol. Quite unexpectedly, in 2001 in Marrakech—the location of the yearly
international talks on the development of rules aimed at the implementation of the
Kyoto Protocol, the 7th Conference of the Parties of the United Nations Frame-
work Convention on Climate Change (UNFCCC)—the Commission presented a
fundamental legislative package including three proposals: (1) the details of the
future ratification of and commitment to the Kyoto Protocol by the EC and the
Member States, COM(2001)579'; (2) the foundations of the European Climate
Change Programme (ECCP) aimed at the development of European policies and
measures to combat climate change in line with the international obligations,
COM(2001)580%; and (3) the proposal for the establishment of a Europe-wide
system for the exchange of greenhouse gas emission allowances commonly
defined as EU Emissions Trading System (EU ETS), COM(2OOI)580.3 Since then,
the EC has even reinforced its strong interest in the establishment of a solid and
concrete response from the international community to climate change. This is
confirmed by the international negotiations and talks on the future of the Kyoto
Protocol following the first commitment period of 2008-2012, namely on the
definition of, among others, new binding greenhouse gas emission reduction
commitments for industrialised and non-industrialised countries in the post-2012
phase. The leading role of the EC in the international negotiations on the post-2012
phase is confirmed by many European documents and official positions, among
which the Presidency Conclusions of the 2007 European Spring Council (8-9
March 2007). The latter identifies important binding targets and measures aimed at
ensuring that the global average temperature will not exceed pre-industrial levels
by more than 2°C by 2100. The Integrated Climate and Energy Package (ICEP)
adopted by the EU heads of state and government in March 2007 included the
following targets.

e Reduction of greenhouse gas emissions by 30% for developed countries by 2020
in respect of 1990 levels, provided that an international agreement is adopted on
this issue.

e Reduction of greenhouse gas emissions by 20% for EU27 by 2020 compared
with 1990 levels regardless of the decisions adopted at the international level.

e Increase of the share of renewable energy in the energy consumption by 20% by
2020.

" Proposal of the Commission for a Council Decision concerning the approval, on behalf of the
European Community, of the Kyoto Protocol to the United Nations Framework Convention on
Climate Change and the joint fulfilment of commitments thereunder, COM(2001)579, Brussels,
23 October 2001.

? Communication from the Commission on the implementation of the first phase of the European
Climate Change Programme, COM(2001)580, Brussels, 23 October 2001.
? Proposal of the Commission for a Directive of the European Parliament and of the Council

establishing a scheme for greenhouse gas emission allowance trading within the Community and
amending Council Directive 96/61/EC, COM(2001)581. Brussels, 23 October 2001.



