AN INTRODUCTION TO
INTERNATIONAL
INSTITUTIONAL LAW

JAN KLABBERS

CAMBRIDGE

UNIVERSITY PRESS

&



AN INTRODUCTION TO
INTERNATIONAL
INSTITUTIONAL LAW

JAN KLABBERS

CAMB

UNIVERSITY PRESS



PUBLISHED BY THE PRESS SYNDICATE OF THE UNIVERSITY OF CAMBRIDGE
The Pitt Building, Trumpington Street, Cambridge CB2 1RP, United Kingdom

CAMBRIDGE UNIVERSITY PRESS
The Edinburgh Building, Cambridge, CB2 2RU, UK
40 West 20th Street, New York, NY 10011-4211, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia

Ruiz de Alarcon 13, 28014 Madrid, Spain
Dock House, The Waterfront, Cape Town 8001, South Africa

http://www.cambridge.org
© Jan Klabbers 2002
This book is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without
the written permission of Cambridge University Press.
First published 2002
Printed in the United Kingdom at the University Press, Cambridge
Typeface Adobe Minion 10.5/13.5pt  System BTEX2¢  [T8)

A catalogue record for this book is available from the British Library

ISBN 0521 81774 9 hardback
ISBN 0521 52093 2 paperback



AN INTRODUCTION TO INTERNATIONAL
INSTITUTIONAL LAW

International organizations are unusual creations: generated by and for
their member-states, at the same time they often have to compete with
those very states that created them. This complicated relationship fre-
quently leads to some uncertainty in the law relating to international
organizations: the legal argument of an organization will often be counter-
pointed by an equally valid argument from a member-state. Professor
Jan Klabbers is mindful of this complex relationship in his comprehensive
analysis of international institutional law. As well as describing the law as
it applies to legal institutions in chapters that cover dispute settlement, f-
nancing and treaty-making, Klabbers looks forward to a re-appraisal of the
status of international organizations. This is a key textbook for advanced-
level students of law and of international relations.

JAN KLABBERS is Professor of International Law at the University of
Helsinki and also works as a consultant for international organizations.
His publications include The Concept of Treaty in International Law (1996).



*You are my creator, but I am your master; obey!’
Mary Shelley



PREFACE

It was in the autumn of 1992, or perhaps the spring of 1993, when I received
a phonecali from a former student of mine at the University of Amsterdam,
now working for a solicitor’s firm in London. After the usual expressions of
surprise and politeness, he asked me what [ knew about the responsibility
of international organizations under international law.

The short answer was: nothing. Teaching international law in Amster-
dam, one was not supposed to inquire into the law of international orga-
nizations beyond the merest basics (personality, the legal status of General
Assembly resolutions, collective security, that sort of thing); after all, we
had a separate department (or section, rather) to cover international insti-
tutional law.

The one thing I did remember from my student days was that the
law of international organizations was taught to us as a seemingly end-
less enumeration of facts (‘The Council of Europe was established in
whenever’), numbers (‘The European Parliament has umpteen members’),
abbreviations (‘IRO stands for whatever’) and generally incomprehensible
phrases (‘Specialized agencies?’ Specialized in what? Agencies of and for
whom?).

Indeed, leafing through the textbooks I had to read as a student, it be-
comes clear that general legal issues relating to international organizations
had no priority. One of our textbooks addressed such issues, but in the
part that was not compulsory reading for our exams.! The other general
textbook was more in the nature of a comparative review of internal provi-
sions some organizations may have had in common, without emphasizing

! This book was D. W. Bowett, The Law of International Institutions {4th edn, London, 19821,
Recently, a new edition appeared: Philippe Sands & Pierre Klein, Bowett's Law of International
Institutions (London, 2001). Unfortunately, I received it too late to be able to do much with it
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Xiv PREFACE

general legal issues.? In short, | had to tell my former student that on points
of detail my knowledge displayed, er, a slight deficiency, but that I was sure
the professor of international law at the London School of Economics at
the time could be of more assistance to him.?

Nonetheless, the episode got me thinking that there might be more to the
law of international organizations than I had always been accustomed to,
and in particular when I started teaching EC law some years later (which in-
volved, at the time, yet another department at the University of Amsterdam),
I was forced to look a bit more closely into such notions as implied powers,
ultra vires, legal personality, treaty-making by organizations, and judicial
protection. So, when in 1996 1 switched to the University of Helsinki and
found out that there was no separate department for the law of international
organizations, I readily volunteered to set up a course.

The one problem [ encountered was that few of the textbooks available
would address the issues I found to be important, with the exception of
Amerasinghe’s recent textbook.* Amerasinghe’s excellent book, however,
came with two drawbacks: not only was its retail price prohibitive, I also
found myself often admiringly disagreeing, in particular when it came to the
general outlook on international organizations.> While I could appreciate
Amerasinghe’s scholarship, I still felt that his textbook did not explain things
in the way I would. And so, I figured, there was only one thing I could do,
and that was to write my own textbook.

The famous (if controversial) philosopher Richard Rorty once wrote that
education ought first to socialize people into the customs and ideas that
make up the society they are a part of, after which at colleges and universities
the happy few should be allowed and stimulated to question and debate all
the things they have learned in the past: socialization first, followed by
individualization.®

~

This was the synoptic Dutch version of H. G. Schermers’s famous International Institutional Law,
condensed to some 300 pages under the title Inleiding tot het internationale institutionele recht
(2nd edn, Alphen aan den Rijn, 1980).

I did not know half how fortunate that suggestion was: Professor (now Judge) Rosalyn Higgins
was at the time preparing a report for the Institut de Droit International on the very topic of the
responsibility of international organizations and their member-states.

C. E. Amerasinghe, Principles of the Institutional Law of International Organizations (Cambridge,
1996).

I have set this out more broadly in a review of Amerasinghe’s book (1997) 66 Nordic JIL, 553-55.
Richard Rorty, ‘Education as Socialization and as Individualization’, reproduced in his Philosophy
and Social Hope (London, 1999), 114-26.
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PREFACE XV

It is with both goals simultaneously in mind that the present book is
written. All too often perhaps, textbooks and courses on the law of inter-
national organizations remain limited to socialization: introducing new-
comers to the particular rites of international institutional lawyers. While
that is a valuable goal in its own right (and indeed this book contains much
socialization as well), my ultimate aims are to get people to think about
the law of international organizations, and help the reader understand how
interesting it can be as long as one does not insist on approaching the topic
as a mere gathering of numbers, dates, abbreviations and incomprehensi-
ble phrases. As my students have convinced me, it might actually be worth
the effort of treating them not as mere receptacles for bits and pieces of
information — useful only to impress tuition-fee-paying parents and for
boosting their chances of victory at Trivial Pursuit — but as intelligent adults
with critical faculties.

Admittedly, after reading this book, the reader may still not know how
many seats the European Parliament has, or whether the IAEA is properly
to be considered a Specialized agency, or in what year the Council of Europe
was established, or what the name of the WTO’s plenary body is. Instead,
the reader will hopefully have come to an understanding of why seemingly
simple legal questions (May organization X engage in activity Y? May state A
become a member of organization B? May state F withhold its contribution
from organization G?) usually seem to defy easy answers and become the
stuff of politics.
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A NOTE ON DOCUMENTATION

In writing this book, two compilations of source materials have proved
immensely helpful. Many of the more current constitutional documents
are brought together in Louis B. Sohn (ed.), International Organisation and
Integration: Student Edition (Dordrecht, 1986); additional documents can
be found in the tremendously useful eight-volume collection compiled by
a number of Dutch scholars: P. J. G. Kapteyn et al. (eds.), International
Organization and Integration: Annotated Basic Doctments and Descriptive
Directory of International Organizations and Arrangements (2nd rev. edn,
The Hague, 1981-4).

More recent documents have sometimes been drawn from publications
stemming from the relevant organization itself. Thus, the UN Charter
is since time immemorial published by the UN Department of Public
Information in a small blue vest-pocket version. In a more updated ver-
sion, many organizations host websites which invariably produce the orga-
nization’s constituent document. The names of those sites generally follow
the same pattern: the abbreviated name of the organization plus a dot and
either the letters ‘org’ or ‘int’ Thus, the Asian Development Bank can be
found at www.adb.org; the OECD at www.oecd.org; the Council of Furope,
at www.coe.int, and Interpol also has ‘int’ in its name: www.interpol.int.
Sometimes there is a surprise, in that an abbreviation in a language other
than English is chosen. Thus, the OAS can be found www.oea.org. A useful
set of links to a number of organizations is maintained by the University of
Bologna in Italy, at www.spfo.unibo.it/spolfo/INTORG.htm#oio.

For the text of the ECand EU treaties I have used the consolidated version
published in (1998) 37 ILM 56, while more recent documents (the Treaty
of Nice comes to mind) have been cuiled from the EU’s official website,
at europa.eu.int/eur-lex. Here one can also find decisions of the EC courts
which have not been published in the European Court Reports just yet.
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XXXIV A NOTE ON DOCUMENTATION

Finally, the UN maintains a number of important sites for information.
One of these, very useful but, alas, accessible only at a fee, is the treaty
collection, at untreaty.un.org/English/treaty.asp. When looking for Secu-
rity Council and General Assembly materials, probably the quickest source
nowadays is the UN’s Documentation Service, at www.un.org/documents/
index.html.

My approach has been that constituent documents have not been re-
peatedly cited in footnotes, in light of their widespread and relatively easy
availability. They can be found with the help of the few guidelines set out
above. Other treaties have generally been listed with a place where they can
be found.
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Introduction

Introduction

Whatever activity one wishes to engage in at the beginning of the twenty-first
century, be it the sending of a postcard to a friend abroad or the purchase of
a television set produced in a foreign country, it is more than likely that the
activity is in one way or another regulated by the activities ofan international
governmental organization. Indeed, there are few, if any, activities these
days which have an international element but which are not the subject
of activities of at least one (and quite often more than one) international
organization. International organizations have developed into a pervasive
phenomenon, and according to most calculations even outnumber states.'

Wherever human activity is organized, there will be rules of law, as ex-
pressed in the ancient adage ubi societas, ibi jus. Social organization without
rules is, quite literally, unthinkable. Hence, the activities of international
organizations are also subject to law, and give rise to law. Each and every
international organization has a set of rules relating to its own functioning,
however rudimentary such a set of rules may be. Moreover, as international
organizations do not exist in a vacuum, their activities are also bound
to exercise some influence on other legal systems, and absorb the influ-
ence of such systems. While it is by no means impossible for international
organizations to be influenced by, and exert influence on, the law of indi-
vidual nation-states (the law of the European Community is an excellent

! Brownlie’s estimate of 170 organizations appears somewhat conscrvative. See lan Brownlie,
Principles of Public International Law (4th edn, Oxford, 1990}, p. 680. Others, such as Peter Bekker,
mention a figure of some 350. See his The Legal Position of Intergovernmental Organizations: A
Functional Necessity Analysis of their Legal Status and Innmunities (Dordrecht, 1994}, p. 4, Possibly
speaking from the top of his head, Jeremy Carver went so far as to suggest the figure of 7,000.
See his intervention at the Taipei meeting of the International Law Association’s Committee
on Accountability of International Organisations, in ILA, Report of the Sixty-cighth Conference
(London, 1998), p. 614.



