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Preface

Four years have elapsed since the 17th edition but case law developments and
new legislation have made a new edition necessary. Under my general
editorship Paul Matthews has been responsible for the hefty Division Four
(‘The Administration of a Trust’), while Charles Mitchell has been responsible
for Division Three (‘Trusts Imposed by Law’) and Division Five (‘The
Consequence of a Breach of Trust’). I have been responsible for the other three
Divisions.

Following Sir Arthur Underhill’s template, the principles of private (as
opposed to public or charitable) trust law are extracted and formulated along
the lines of Articles of a Code. This is a demanding salutary exercise in itself in
the endeavour to clarify the law. It also has the practical function of enabling
the busy practitioner to see at a glance the principles governing a particular
aspect of trust law. To resolve a pressing query, the practitioner can then turn
to the appropriate sub-heading in the subsequent commentary. This, in its
detailed analysis of relevant cases and any legislation, illustrates and explains
the application of the appropriate principle, commencing with the core of
settled law before looking at the penumbra of uncertainty in the light of the
theoretical underpinnings of trust law.

This approach, revealing the structural operation of the principles, helps to
provide a good overall picture of trust law and to indicate where parts of the
picture may, perhaps, be developed at the extremities and where some of the
inner parts may even be touched up. After all, as Sir George Jessel MR pointed
out in Re Hallett’s Estate (1880) 13 Ch D 696 at 710 when commenting upon
the rules of Courts of Equity, ‘It is perfectly well-known that they have been
established from time to time — altered, improved and refined from time to
time.’

Indeed, as the renowned legal historian and sometime Equity barrister,
Professor Maitland, stated (in Selected Essays, 1936, p 129), ‘If we were asked
what is the greatest and most distinctive achievement performed by English-
men in the field of jurisprudence, I cannot think that we should have any
better answer to give them than this, namely the development from century to
century of the trust idea.’

There is no ultimate truth as to the English trust concept as it responds to
the needs of private clients and the commercial community. It is impossible to
define precisely and conclusively what is a trust. One can only provide a
description that sets out those characteristics for the time being that distin-
guish the English trust concept from other English concepts and, indeed, from
foreign trust concepts, whether narrower or broader than the English trust
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concept. It is possible that-English judges could in an appropriate cagg refine
or enlarge some of the characteristics of the English trust. After all, they need
to take account of changing practical realities and the characteristics ¥ some
offshore trusts that have to be recognised in England ak a matter of private
international law even if substantial English aspects have at some stage been
grafted on to such trusts pursuant to a power in that behalf.

In this edition there has been some significant re-writing of parts of Articles
so as to take account of over a hundred cases in England and other significant
trust jurisdictions (eg in Australia, Cayman Islands, Jersey and Guernsey), the
Perpetuities and Accumulations Act 2009 and s 199 of the Equality Act 2010
(due to abolish the presumption of advancement) and many recently published
articles and books.

In Divisions 1 and 2 the treatment of protectors and of sham trusts has been
further developed, the topic of equitable proprietary estoppel interests has
been substantially re-written, as has the Article dealing with rectifying or
setting aside a settlement for mistake, while the impact of the Perpetuities and
Accumulations Act 2009 has been explained. Articles 21-26 inclusive have
been omitted as dealing with obsolete executory marriage settlements.

In Division 3 the chapter on resulting trusts reviews s 199 of the Equality
Act 2010 that will abolish the presumption of advancement and so afford
more scope for the creation of resulting trusts, while the material in the
chapter on constructive trusts has been re-organised so that the chapter now
contains six, rather than four, Articles. In particular the impact of Stack v
Dowden [2007] UKHL 17 is considered and there is more extensive discussion
than in the last edition of personal and proprietary liability as a constructive
trustee and of the rule in Pallant v Morgan and of gain-based remedies for
breach of confidence.

In Division 4 there are two new Articles, Art 65 on the power of a
beneficiary to disclaim a benefit under a trust, and Art 68 on the power of a
beneficiary to bring a derivative action on behalf of the trust as considered by
the Supreme Court in Roberts v Gill [2010] UKSC 22. In the light of recent
cases there is more discussion of the Proceeds of Crime Act 2002, ss 14 and 15
of the Trusts of Land and Appointment of Trustees Act 1996, s 27 of the
Trustee Act 1925, confidentiality and letters of wishes and the Hastings-Bass
principle that some offshore jurisdictions have surprisingly extended beyond
distributive discretions in favour of beneficiaries to managerial or administra-
tive discretions involving third parties.

Division 5 tracks new developments in the law of tracing and the law
governing dishonest assistance in a breach of trust and contains new discus-
sion of remedies for knowing receipt.

In Division 6 there has been expansion of the treatment of resulting and
constructive trusts in the context of Article 3 of the Hague Trusts Convention,
Article 5(6) of the Brussels 1 Regulation and Gomez v Gomez-Monche Vives
[2008] EWCA Civ 106S. It is gratifying now to see civil law States recognising
the need for a properly protected ring-fenced fiduciary patrimony separate
from the owner’s private patrimony, eg Luxembourg Law of 27 July 2003,
Swiss Debt Enforcement and Bankruptcy Act Art 284(a) and (b) and Italian
Civil Code Art 2645-ter and Art 2447-bis.

Looking back on the new material, what are the most significant develop-
ments? The Perpetuities and Accumulations Act 2009 enables more flexible

vi
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trusts than ever before to be created eg a trust to accumulate income for 125
years and then to pay the capital to the charitable corporation incorporated
on the most recent day before expiry of the 125 years (or, if more than one, to
such corporations equally), but with power, instead, for the trustees in their
absolute discretion to appoint income or capital before expiry of the 125 years
to any persons whatsoever other than the settlor and his spouse and the
trustee and a defined class of persons associated with the trustee. Alternatively,
the objects of the power of appointment might be those persons (other than
the settlor or his spouse) who prove themselves to be descendants of the
settlor’s grandfather and those persons (other than the settlor or his spouse)
who have been nominated in signed writing by the former class of persons to
become objects of such power.

The trustee could be burdened by obligations owed to a protector eg not
without the protector’s written consent to appoint more than £100,000 to an
object in any calendar year, to pay out of the trust fund the usual professional
fees of the protector for work done as protector, to produce accounts and
information to the protector having power to replace the trustee with a new
trustee and change the accounting currency of the trust and the proper law of
the trust, having taken expert advice as to the tax implications thereof. Query
whether until someone obtained an interest in possession in trust assets of a
value exceeding, say, £100,000 the trustee could also be burdened by an
obligation to the protector to augment the trust fund with the amounts of any
losses caused by any breach of trust and the amount of any personal profits
made in breach of trust. Query whether, to achieve this effectively, it would
really be necessary to make the protector a beneficiary to the tune, say, of
£100 p.a. Indeed, query whether until the beneficiaries were all ascertained, of
full capacity and between themselves wholly beneficially entitled to the trust
property, English law might develop to permit the settlor to expressly reserve a
power to enforce the trust to himself or a corporate protector controlled by
himself (and then the legatee of the shares in the protector), especially if this
could be achieved via the express choice of a foreign governing law recognised
under the Recognition of Trusts Act 1987.

The abolition of the presumption of advancement in s 199 of the Equality
Act when brought into force will compel all transfers of property from one
spouse to the other or from a parent to a child to lead to the recipient holding
the property on resulting trust for the transferor unless sufficient evidence can
be adduced to prove that the transfer was by way of gift. One would have
thought that it made much more sense to start with such familial transfers
being presumed to be gifts until the contrary was proved. Significantly, the
new Government has brought most of the Equality Act 2010 into force on
1 October 2010, but not s 199 on which it seems there will be further
consultation.

In the family homes sphere Stack v Dowden [2007] UKHL 17 is of major
significance because the House of Lords’ majority rejected the orthodox
approach applied by the dissenting Lord Neuberger. Unfortunately, as appears
from the Court of Appeal in Kernott v Jones [2010] EWCA Civ 578, the
House of Lords left unclear whether a claimant has to rely on an express or
inferred actual agreement or can rely on an imputed or imposed fictitious
agreement. Was the use of ‘imputed’ agreement in Baroness Hale’s leading
speech merely meant as a synonym for ‘inferred’ agreement or was it

vii
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accidentally left in the final version which had a paragraph indicating the need
for a search for some actual agreement? Indeed, can one assume that a judge
will have read a dissenting judgment and used language with a meaning
corresponding to that in the dissent (though might the wording of the draft
dissent that was read have changed in the final version) or, confident in her
views, could the judge have ‘ploughed her own furrow’?

By the time of the next edition one would hope that the appellate courts will
have determined whether or not the broad Re Hastings-Bass [1975] Ch 25
principle applicable to trustees’ distributive discretions and the generous
Ogilvie v Littleboy (1897) 13 TLR 399 approach (rather than the restrictive
Gibbon v Mitchell [1990] 1 WLR 1304 approach) to a settlor’s mistakes in
settling property are ‘too good to be true’. The appeals in Futter v Futter and
Pitt v Holt are due to be heard on 23 November: no doubt, judgments will be
reserved.

One would also hope that the High Court and the Court of Appeal will no
longer have to follow the Court of Appeal decision in Lister v Stubbs (1890)
45 Ch D 1 which was rejected in the unanimous Privy Council advice
delivered by Lord Templeman in A#t-Gen for Hong Kong v Reid [1993] UKPC
2. The Supreme Court should endorse the Privy Council, just as the House of
Lords in National Westminster Bank v Spectrum Plus Ltd [2005] UKHL 41
endorsed the unanimous advice of the Privy Council in Agnew v Commis-
sioner of Inland Revenue [2001] UKPC 28 that disapproved the Court of
Appeal decision in Re New Bullas Trading Ltd [1994] 1 BCLC 449. It is much
to be regretted that the Court of Appeal in National Westminster [2004]
EWCA Civ 670 at [58] held it had to follow New Bullas even though it stated
‘there can be little doubt’ that the Lords would hold New Bullas to have been
wrongly decided (as it duly did). Such self-effacement or self-abasement seems
more appropriate for bureaucrats deferring to imperial power in an ancient
Chinese dynasty than for 21st century appellate judges.

In National Westminster, however, Lord Scott at [93] and Lord Walker
at [155] (with whom Lord Steyn apparently agreed at [44]) considered the
Court of Appeal rightly held itself bound to follow New Bullas. Baroness
Hale, fortunately, at [163] pointed out that the House had heard no argument
on this matter of precedent that did not affect the House. She expressed the
hope that ‘it might in future be decided that the Court of Appeal or even the
High Court could decline to follow a previous decision of the Court of Appeal
which has been expressly disapproved as part of the ratio decidendi in a case
in the Judicial Committee of the Privy Council on appeal from a country in
which the law on the subject is the same as that in England and Wales’. She
accepted that the House of Lords in Davis v Jobnson [1979] AC 264 had
stated that the Court of Appeal is bound by its own previous decisions with
only three exceptions: except (1) to decide which of two conflicting decisions
of its own to follow, (2) not to follow a decision of its own if satisfied it was
given per incuriam, (3) to refuse to follow a decision of its own which, though
not expressly overruled , cannot stand with a decision of the House of Lords.
The House, however, had not been referred to the above-suggested fourth
exception (extending the third exception to include the Privy Council) that
was permitted by the Court of Appeal in Worcester Works Finance Ltd v
Cooden Engineering Co Ltd [1972] 1 QB 210. She therefore hoped that

viil
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‘nothing which is said in this appeal is taken to rule out the possibility that a
further exception or qualification might exist or be developed’ as she had
indicated.

This further exception has been supported by Lawrence Collins J, now a
Supreme Court Justice, in Daraydan Holdings Ltd v Solland International Ltd
[2004] EWHC 622 (Ch) at [82]-[86]. He considered that ‘the system of
precedent would be shown in a most unfavourable light” if it forced a litigant
to go all the way up to the House of Lords (now the Supreme Court) in order
to have a decision of the Privy Council affirmed so that he could win his case,
especially when there was such a substantial overlap between the membership
of those two bodies.

This, however, is precisely what the claimant in Sinclair Investments
(UK) Ltd v Versailles Trade Finance Ltd [2010] EWHC 1614 (Ch) has to do
because the judge was bound to follow the Court of Appeal ratio in National
Westminster. Often, of course, the disproportionate expense of such appellate
litigation may well lead to a compromise so that the ‘proper’ legal position is
not established for a very long time. Would our system of precedent not be
more efficient and fairer if the onus was on the defendant claiming a Privy
Council ratio to be incorrect to have to appeal to the Supreme Court to
establish this?

Indeed, as Charles Mitchell mentioned when shown the draft Preface, such
a consideration underpins the approach of Arden L] in Abou-Rahmab v
Abacha [2006] EWCA Civ 1492 at [65]-[68] in preferring the ratio of the
Privy Council in Barlow Clowes International Ltd v Eurotrust Inter-
national Ltd [2005] UKPC 37 (objective dishonesty suffices for personal
liability as a dishonest assistant in a breach of trust) to the apparent ratio of
the House of Lords in Twinsectra Ltd v Yardley [2002] UKHL 12 (subjective
dishonesty required) though she was assisted by Lord Hoffmann’s revisionist —
some might say, specious — interpretation of Twinsectra as a Privy Councilor
in preference to the plain meaning of the words of himself and Lord Hutton in
Twinsectra. Doubts have been expressed in Starglade Properties Ltd v Nash
[2010] EWHC 99 (Ch) at [48] and [55] as to the correctness of the Privy
Council’s re-interpretation of Twinsectra but other judges have pragmatically
fallen into line with Arden L]J: see Statek Corporation v Alford [2008] EWHC
32 (Ch) at [98], Khudairi v Abbey Brokers Ltd [2010] EWHC 1486 (Ch)
at [131]-[134] and Independent Trustee Services Ltd v GP Noble Trustees Ltd
[2010] EWHC 1653 (Ch).

Enough of reflections, however, because it is time to express my heartfelt
thanks to Paul Matthews and Charles Mitchell for keeping well within the
schedule for preparing their Divisions. I am also most grateful for the valuable
contribution made by Jonathan Harris, Professor of International Commercial
Law at Birmingham University and barrister of Serle Court, New Square,
Lincoln’s Inn, in significantly expanding the treatment in the 16th edition of
the last chapter, ‘Conflict of Laws and The Hague Trusts Convention.” I had
added this chapter for the 14th and 15th editions, having the benefit of having
headed the UK delegation to the XVth Session of The Hague Conference on
Private International Law responsible for the Convention and having been on
the drafting committee. Pressed for time in producing the 16th edition on my
own and most impressed by Jonathan’s insightful book, The Hague Trusts
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Convention (Hart Publishing, 2002), I approached him for assistance. Thank-
fully, he agreed and produced a more substantial chapter subject to some fine
tuning of my own. For the 17th edition he kindly found time to update the
chapter, again subject to some fine tuning. For this edition I have updated and
expanded the chapter. I am most grateful, as ever, to the publishers for
preparing the index and the table of cases and statutes and particularly
grateful to Claire Banyard as sub-editor for coping with the re-numbering of
Articles and re-ordering of some material within those Articles.

While it is hoped that the law is accurately expounded up to 1 November
2010, please note that the views expressed herein are for the purpose of
further consideration only and are not to be acted upon without professional
advice. No responsibility can be accepted for any loss occasioned to any
person, no matter howsoever caused or arising as a direct or indirect
consequence of action taken or refrained from in reliance on the contents
hereof. It is to be noted that my views are only provisional views taken in the
absence of the testing forensic argument to be found when an actual case is
before the court: only such ‘argued law is tough law’ as explained by Megarry
J in Cordell v Second Clanfield Properties Ltd [1969] 2 Ch 9 at 16 when
emphasising that ‘the process of authorship is entirely different from that of
judicial decision’ and rejecting the view he had taken in the third edition of
Megarry & Wade’s Real Property. Indeed, upon further reflection on the
Court of Appeal judgment given by Dillon L] in Hunter v Moss [1994] 1 WLR
452 I have revised the view I had expressed in previous editions. I now believe
that the result is justifiable, though still not the Court’s reasoning.

Hon Mr Justice David Hayton
Caribbean Court of Justice
All Souls Day 2010
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