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Foreword

On 21 April 2004, the Council of Ministers and the European Parliament adopted
the European Directive (2004/35/EC) on Environmental Liability with regard to
the Prevention and Remedying of Environmental Damage (ELD) which entered
into force at EU level on 30 April 2004. Member States had until 30 April 2007 to
bring these provisions into force at national level. A first evaluation of the imple-
mentation process is now possible, and maybe even necessary.

For this purpose, it must be recalled that the ELD of 2004 is the result of a long
process. For more than 18 years, the European Commission had studied and
debated the notion of an EU-wide legislative scheme, establishing the basic criteria
for environmental clean-up and liability. From the Green Paper of 1993, to the
White Paper of 2000, the Proposal of 2002 to — finally — in 2004 the text of
the ELD.

The Text of the ELD is — in many aspects — the result of different compro-
mises: at political level and, also, at a more substantial level. The issue of legal
terminology in the ELD should not be underestimated, especially if we bear in
mind that the goal of the ELD was and still is to harmonise the law in this field.
The text of the ELD is very diplomatic, is not very explicit, not even on some core
focal points of the whole new liability regime that it wanted to introduce, like the
strict liability issue.

Thus, it is possible to find evidence of this compromise in the language of the
ELD, in the legal terminology used in it.

Hence, by using a much generic or a non-technical legal terminology at
European level, there is a risk of leaving a too wide space for interpretation at
national level, putting at stake — from the very beginning — the result wanted to be
achieved which is the one of harmonising the rules. This is the case for the def-
inition of ‘damage’, included in Article 2, which according to the ELD means ‘a
measurable adverse change in a natural resource or measurable impairment of a
natural resource service which may occur directly or indirectly’.
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Although whereas n. 5 states: ‘Concepts instrumental for the correct interpre-
tation and application of the scheme provided for by this Directive should be
defined especially as regards the definition of environmental damage. When the
concept in question derives from other relevant Community legislation, the same
definition should be used so that common criteria can be used and uniform appli-
cation promoted’, the text of the ELD and its various linguistic versions is full of
traps to this aim. Article 3 of the ELD, dedicated to define the scope of the ELD —
for example — states that the Directive shall apply to:

(a) Environmental damage caused by any of the occupational activities listed
in Annex III, and to any imminent threat of such damage occurring by
reason of any of those activities.

(b) Damage to protected species and natural habitats caused by any occupa-
tional activities other than those listed in Annex III, and to any imminent
threat of such damage occurring by reason of any of those activities,
whenever the operator has been at fault or negligent. By consequence,
it should be noted that ‘fault and negligence’ become in the English ver-
sion important to define the liability regime of the ELD. Nonetheless,
these concepts become in the German and in the Italian version criteria
that include the malicious intent of the operators, having being translated
into German with ‘vorsitzlich oder fahrldssig’, and into Italian with ‘com-
portamento doloso o colposo’. In the French version the text seems the
exact translation of the English one, stating that the operator must have
committed ‘une faute ou une négligence’.

Given these difficulties, in future years, it will be auspicable and urgent to under-
stand how the legal framework of the ELD of 2004 has been put into work and has
become ‘law in action’, and above all it has reached the result of harmonising the
liability regime as far as environmental damages are concerned. The book of
Sandra Cassotta, which goes back to the entire decision-making process of the
development phase of the Liability Directive until the present legal text of the
ELD, offers a rich variety of instruments in order to operate this analysis, which
goes beyond the surface of black letter rules into the depth of the various imple-
mentation processes.

Barbara Pozzo,

November 2011

Xiv
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