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This series brings rogether the Collected Courses of the
Academy of European Law in Florence. The Academy’s mission is to
produce scholarly analyses which are at the curting edge of the two
fields in which it works: European Union law and human rights law.
A ‘general course’ is given each year in each field, by a
distinguished scholar and/or practitioner, who either examines the
field as a whole through a particular thematic, conceprual, or
philosophical lens, or who looks at a particular theme in the context
of the overall body of law in the field. The Academy also publishes
each year a volume of collected essays with a specific theme in each

of the two fields.



Acknowledgements

This collection was developed from a series of lectures given at the European
University Institute in Florence as part of the Academy of European Law’s annual
summer course in the field of international human rights law. Some books, like
some children, have been nourished by many parents. This book has been thus
blessed. I am grateful to Francesco Francioni for having decided to devote the
2008 summer course to the interaction between international humanitarian law
and international human rights law, for having given us the opportunity to explore
this intricate issue with a group of amazing students, and for his warm hospitality
(matched only by the temperature in Florence that summer), so crucial for the
creation of a community of scholars. In addition to essays submitted by the lecturers
in the course (Christine Bell, Paola Gaeta, Andrea Gioia, Marco Sasséli, Ana Filipa
Vrdoljak, and myself), the book was further enriched by the contributions solicited
from Yuval Shany and Marko Milanovi¢, for which I am especially thankful.

For superb assistance in the editorial process, I am forever indebted to Jennifer
Shkabatur, SJD candidate at Harvard Law School. Special thanks are due to the
inimitable Anny Bremner, the assistant editor of this series.

This book is dedicated to Silvia and Antonio Cassese.

Orna Ben-Naftali
Tel-Aviv



Notes on Contributors

Christine Bell is Professor of Public International Law and Associate Director of the
Transitional Justice Institute at the University of Ulster. Professor Bell read law at Selwyn
College, Cambridge (1988) and gained an LL. M in Law from Harvard Law School (1990).
In 1990 she qualified as a Barrister at law and she subsequently qualified as an Attorney-at-
law in New York. From 1997-99 Professor Bell was Director of the Centre for International
and Comparative Human Rights Law at Queen’s University of Belfast. She has been active
in non-governmental organizations, and was chairperson of the Belfast-based Human
Rights organization, the Commirtee on the Administration of Justice from 1995-97,
and a founder member of the Northern Ireland Human Rights Commission established
under the terms of the Belfast Agreement. In 1999 she was a member of the European
Commission’s Committee of Experts on Fundamental Rights. Professor Bell authored the
book Peace Agreements and Human Rights (Oxford University Press, 2000), and a report
published by the International Council on Human Rights Policy entitled Negotiating
Justice? Human Rights and Peace Agreements (2006). In 2007 she won the American Society
of International Law Francis Deak Prize for an article on peace agreements. Her most
recent book On the Law of Peace: Peace Agreements and the Lex Pacificatoria (Oxford
University Press, 2008) won the (UK) Socio-Legal Studies Association Hart Book Prize.

Orna Ben-Naftali is Professor of International Law and Dean of the Law School at the
College of Management Academic Studies in Israel. A graduate of the Law Faculty of Tel-
Aviv University, the Fletcher School of Law and Diplomacy, Tufts University, and Harvard
University (History), she taught at Brandeis University and at the Fletcher School of Law
and Diplomacy, and worked in the Department of Peacekeeping Operations of the United
Nations. Professor Ben-Naftali’s publications focus on international humanitarian law,
most particularly, the law of belligerent occupation; international criminal law; and on
the cultural study of law. She is a member of the Editorial Board of the European Journal
of International Law; founding member of the Executive Board of Concord — the Research
Center for the Interplay berween International Norms and Israeli Law, and a member of
the Executive Board of B'sselem — the Israeli Information Center for Human Rights in the
Occupied Territories.

Paola Gaeta is Professor of International Criminal Law at the Law Faculty of the University
of Geneva and Director of the LL. M Programme in International Humanitarian Law of
the Geneva Academy of International Humanitarian Law and Human Rights. In February
2010, she joined the Graduate Institute of International and Developments Studies in
Geneva as Adjunct Professor. Previously she was Full Professor of International Law at
the University of Florence. Professor Gaera graduated with a degree in Polirical Science
from the University of Florence and obtained a PhD in Law from the European University
Institute. She is a Member of the Editorial Boards of the_journal of International Criminal
Justice and of the European Journal of International Law. Her publications include 7he UN
Genocide Convention: A Commentary (ed) (Oxford University Press, 2009) and The Statute
of the International Criminal Court: A Commentary (co-edited with A Cassese and ] R W D
Jones, Oxford University Press, 2001).



xiv Notes on Contributors

Andrea Gioia is Professor of International Law at the Faculty of Law of the University
of Modena and Reggio Emilia, where he is also a member of the Doctoral School in
Legal Sciences. From September 2010, he is on leave from the University of Modena and
Reggio Emilia and is serving as Senior Legal Officer at the International Atomic Energy
Agency (IAEA) in Vienna. A graduate of the Law Faculty of the University of Pisa, he
obtained his PhD in international law at the University of Rome I (‘La Sapienza’). Professor
Gioia is a member of the Editorial Committee of 7he [talian Yearbook of Internarional
Law and is a member of the Italian Society of Internarional Law, the American Society
of International Law, and the International Law Association. He served on the Italian
Delegation to the Standing Committee on Liability for Nuclear Damage of the IAEA, was
the Scientific Advisor to the IAEA International Expert Group on Nuclear Liability, and
served as IAEA Consultant.

Marko Milanovi¢ is a Lecturer in Law at the University of Nottingham School of Law.
He obtained his first degree in law from the University of Belgrade, his LL M from the
University of Michigan Law School, and is completing his PhD at the University of
Cambridge Faculty of Law. He clerked for Judge Thomas Buergenthal at the International
Court of Justice, and has worked for several years for a Serbian NGO, the Belgrade Centre
for Human Rights, of which he remains an associate. He has acted as counsel or advisor
in cases before the Constitutional Courrt of Serbia, the European Court of Human Rights,
and the International Court of Justice, and has published in leading academic journals.

Marco Sassoli is Professor of International Law and Director of the Department of
International Law and International Organization at the University of Geneva. He was
Professor of International Law at the Université du Québec 3 Montreal, where he remains
Associate Professor. He is also Associate Professor at the University Laval. He chairs the
Board of Geneva Call, an NGO engaging non-state armed actors to respect humanitar-
ian norms, and is Vice-Chair of the Board of the /nternational Council of Human Rights
Policy. Professor Sassoli graduated as doctor of laws from the University of Basel and was
admitted to the Swiss bar. He worked from 1985-97 for the International Committee
of the Red Cross (ICRC) at the headquarters, inter alia, as deputy head of its legal divi-
sion, and in the field, inter afia, as legal adviser of the ICRC delegation in Israel and the
Occupied Territories, as head of the ICRC delegations in Jordan and Syria, and as protec-
tion coordinator for the former Yugoslavia. His publications and research are dedicated to
international humanitarian law, human rights law, international criminal law, the sources
of international law and the responsibility of states and non-state actors.

Yuval Shany is the Hersch Lauterpacht Chair in International Law at the Law Faculty of
the Hebrew University of Jerusalem. He serves as Director in the International Law Forum
at the Hebrew University and the Project on International Courts and Tribunals (PICT).
He is a member of the steering committee of the DOMAC project (assessing the impact
of international courts on domestic criminal procedures in mass atrocity cases) and is a
senior research fellow at the Israel Democracy Institute. Professor Shany has degrees in law
from the Hebrew University, New York University, and the University of London. He has
published numerous books and articles on international courts and arbitration tribunals,
and other international law issues such as international human rights and international
humanitarian law. Professor Shany has taught in a number of law schools in Israel, and has
been in recent years a research fellow at Harvard and at Amsterdam University, and a visit-
ing professor at the Georgetown University Law Center, Michigan University Law School,
the Faculty of Law of the University of Sydney, and Columbia University Law School.



Notes on Contributors XV

Ana Filipa Vrdoljak is Professor in the Faculty of Law, University of Western Australia
and Visiting Professor in the Department of Legal Studies, Central European University,
Budapest. She holds a Doctor of Philosophy (in Law) from the University of Sydney.
Professor Vrdoljak is a member of the Cultural Heritage Committee and Rights of
Indigenous Peoples Committee of the International Law Association. She was Marie Curie
Fellow at the European University Institute, Florence (2006—08), where she worked on
her forthcoming book entitled Law and Cultural Heritage in Europe. She has been Jean
Monnet Fellow, Law Department European University Institute, Florence (2004-05);
Visiting Fellow, Faculty of Law, University of New South Wales (2008); Visiting Scholar at
the Lauterpacht Centre for International Law, University of Cambridge (1999); and Global
Law School, New York University (2000). She is the author of International Law, Museums
and the Return of Cultural Objects (Cambridge University Press, 2006) and numerous
academic articles on international law and cultural heritage.



1able of Cases

INTERNATIONAL COURTS AND TRIBUNALS

European Commission on Human Rights

Chichlian and Ekindjian v France (ECHR, 6 March 1989) .. ........... ... ..ot 74
Cyprus v Turkey 1976 . . ..o 73
Cyprus v Turkey Applications 6780/74 and 6950/75 (1976). ... .............. 239, 240, 243
Cyprus v Turkey Application 8007/77 (1983) .. ... .. ... i 243
Hess v UK (1975) 18 Yearbook 146, . .. .ottt e e i e e et e 68
M & Co v Federal Republic of Germany Application 13258/77 [1990]

ECommHR Dec & Rep 138. . ..ottt et as 107
European Court of Human Rights
Av UK (ECtHR, 19 February 2009) .. ... .. ittt ittt e 20
Ahmer Osman v Turkey Application 21689/93 (ECtHR Chamber, 2004). .......... 227,228
Ahmet Ozkan v Turkey Application 21689/93 (ECtHR Chamber, 2004) . .. .231, 233, 234, 245
Akdeniz v Turkey Application 23954/94 (ECtHR Chamber, 2000).................... 236
Akdivar v Turkey Case No 99/1995/605/693 (ECtHR Grand Chamber, 1996). .......... 244
Akhiyadova v Russia Application 32059/02 (ECtHR Chamber, 2008) ................. 236
Al-Adsani v United Kingdom Application 35763/97 (ECtHR Grand Chamber,

21 November 2001) . . .. .o 106, 217
Al-Saadoon and Mufdhi v United Kingdom Application 61498/08 (30 June 2009). ... .... 112
Al-Saadoon and Mufdhi v United Kingdom {Decision as to Admissibility)

Application 61498/08 ... .. .. ... .. 209, 210, 212, 221
Albekov v Russia Application 68216/01 (ECtHR Chamber, 2008) ................ 233, 234
Bankovi¢ v Belgium (Decision as to Admissibility) Application 52207/99

(ECtHR Grand Chamber, 2001) (2001) 11 BHRC 435 ............ 64, 65, 97, 209, 210,

211, 212, 217, 352
Bazorkina v Russia Application 69481/01 (ECtHR Chamber, 2006). .................. 236
Beer and Regan v Germany Application 28934/95 ............ ... ..ccoviinia... 107

Behrami v France, Saramati v France, Germany and Norway (Decision as to
Admissibility) Applications 71412/01 and 78166/01

(ECtHR Grand Chamber, 2 May2007)....................... 61, 107, 208, 212, 352
Betayev and Betayeva v Russia Application 37315/03

(ECtHR Chamber, 2008) .. . ..ottt e e e 236
Bosphorus Hava Yollari Turizm v Ticaret Anonim Sirketi v Ireland 2005-V1

Application 45036/98 (2004) 42 EHRR 1 .............covnviieunnnn.. 63, 106, 107
Brannigan and McBride v UK Series AN0 258 (1993) . .. oo o i e 71
Cyprus v Turkey 2001-TV . .. L 63
Cyprus v Turkey Applicarion 25781/94 (ECtHR, Grand Chamber, 2001) . .. .236, 237, 243, 247
Ergi v Turkey Case No 66/1997/850/1057 (ECtHR Chamber, 1998)........... 227,233, 234
Gekhayeva v Russia Applicaiton 1755/04 (ECtHR Chamber, 2008) ................... 236
Golder v Unired Kingdom Application 4451/70 (ECtHR Plenary, 1975). ............... 217
Giil v Turkey Application 22676/93 (ECtHR Chamber 2000). ............... 228, 229, 231
Giileg v Turkey Case No 54/1997/838/1044 (ECtHR Chamber, 1998) . . ... 227,231,232, 234

Hamiyet Kaplan v Turkey Application 36749/97 (ECtHR Chamber, 2005) ......... 231,232



xviii Table of Cases

Hussein (Saddam) v Albania (Decision as to Admissibility) Application 23276/04

(ECtHR Grand Chamber, 2006) . ... .. ..ot 67-8, 211, 212
Ibragimov v Russia Application 34561/03 (ECtHR Chamber, 2008).......... ..ot 236
Iascu v Moldova and Russia Application 48787/99 (ECtHR Grand Chamber, 2004) . .. .63, 208
Imakayeva v Russia Application 7615/02 (ECtHR Chamber, 2006) ...................0. 236
Isaak v Turkey Application 44587/98 (ECtHR Chamber, 2008) . ....................... 227
Isayeva v Russia Application 57950/00 (ECtHR Chamber,

24 February 2005). . ... ..o 29, 223,227,232, 233, 234
Isayeva, Yusupova and Basayeva v Russia Applications 57947/00,

5794800, 57949/00 (ECtHR Chamber, 24 February, 2005)...... .. 29, 30, 223, 227, 228,

232,234, 245
Issa v Turkey (Merits) Application 31821/96 (ECtHR Grand Chamber, 2004) . . ..64-5, 210, 211
Kakoulli v Turkey Application 38595/97 (ECtHR Chamber, 20050 ..................... 227
Kaya (Mahmut) v Turkey (2000-II1). . . ..o 59
Kaya v Turkey Case No 158/1996/777/978 (ECtHR Chamber, 1998).................... 234
Khatsiyeva v Russia Application 5108/02 (ECtHR Chamber, 2008) ................. 229,234
Kudta v Poland Application 30210/96 (ECtHR, 26 October 2000). . .................... 188
Kurt v Turkey Case No 15/1997/799/1002 (ECtHR Chamber, 1998) . oo 236
Loizidou v Turkey (Merits) Application 15318/89

(ECtHR Chamber, 1996) .. ... ..o 63, 66, 207, 217, 220, 221, 243
Loizidou v Turkey (Preliminary Objections) Application

15318/89 (ECtHR Chamber, 1995). . ... ..o 208, 221
Luluyev v Russia Application 69480/01 (ECtHR Chamber, 2006) . ..., 236
Mansuroglu v Turkey Application 43443/98 (ECtHR Chamber, 2008) .............. 226, 229
Matthews v United Kingdom Application 24833/94 (1999) 28 ECtHR 361 . .. 108, 109, 115, 125
McCann v UK Application 18984/91(ECtHR, 27 September 1995) ........... 28, 82, 119, 120
McCann v UK Case No 17/1994/464/545 (ECtHR Grand

Chamber, 1995). . .. .. 226, 228, 230, 232, 234, 235
Mentes v Turkey Case No 58/1996/677/867

(ECtHR Grand Chamber, 1997). . .. ..ot i 244
Mezhidov v Russia Application 67326/01 (ECtHR Chamber, 2008) ... .................. 228
Musayeva v Russia Application 12703/02 (ECtHR Chamber, 2008) ..................... 236
Ocalan v Turkey (2003) 37 EHRR 10. ... ..o 197
Ogur v Turkey Application 21594/93 (ECtHR Grand Chamber, 1999). .............. 226,228
Osmanv UK 1998-VIIL . ... o i e et 59
Osmanoglu v Turkey Application 48804/99 (ECtHR Chamber, 2008). . ................. 236
Pad v Turkey 2007-VI. ... e 65
Ruslan Umarov v Russia Application 12712/02 (ECtHR Chamber, 2008) ................ 236
Sangariyeva v Russia Application 1839/04 (ECtHR Chamber, 2008) .................... 236
Sarli v Turkey Application 24490/94 (ECtHR Chamber, 2001) ........................ 236
Selcuk and Asker v Turkey Case No 12/1997/796-998-999

(ECtHR Chamber, 1998) .. ... . i e i e e 244
Soering v United Kingdom Series A No 161 (1989) 11 EHRR 439 .. ...108, 109, 110, 112, 115, 125
Solomonou v Turkey Application 36832/97 (ECtHR,2008) . ... ... ...ttt 227
Utsayeva v Russia Application 29133/03 (ECtHR Chamber, 2008) . ... 236
Varnava v Turkey Application 16064/90, 16066/90, 16068/90, 16069/90,

16070/90, 16072/90 and 16073/90 (ECtHR Chamber, 2008).............. 220, 236, 237
Waite and Kennedy v Germany Application 26083/94 (1991) 20 ECtHR 261........... 63, 107
Xenides-Arestis v Turkey Application 46347/99 (ECtHR Chamber, 2005) ................ 243

EUROPEAN UNION

Court of First Instance
Case T-315/01 Kadi v Council and Commission [2005] ECR1I-3649. ... ................. 67



Table of Cases xix

Case T-341/07 Sison v Council (CFI, 30 September 2009) ........ ... ... .. vviiian. 20
Case T-Yusuf and Al Barakaat International Foundation v Council and
Commission [2005] ECRII-3533 . ... oottt ittt it e in v nnraanans 67

European Court of Justice

Joined Cases C-402/05 and C-415/05 P Kadi and Al Barakaat
International Foundation v Council and Commission (EC]J,
3 September 2008) [2008] ECRI-G351. .. ...ttt 20, 107

Inter-American Commission on Human Rights
Abella (Tablada) v Argentina Case No 11.137, Report no 55/97,

OEA/Ser/L/V/11.98, Doc 38 (6 December 1997) . ..o oot e e et 54, 83
Abella (Juan Catlos) v Argentina (1997) ... ... ..o i 215
Coard v Unirted States Case no 10.951, Report no 109/99 (29 September 1999) ...... 70,73, 215
Decision on Request for Precautionary Measures (2002) 41 ILM 532 .......... ... . ... 215
Inter-American Court of Human Rights
Bdmaca-Veldsquez Case (2000) . . ... ... oottt i 216
Las Palmeras Case (2002) Ser C, N0 96 . . . ..ottt e e e 82,216
Serrano-Cruz Sisters v El Salvador (Preliminary Objections) (23 November 2004)

Inter-Am Ct HR Series C, No 118 .. ...t e 101

International Court of Justice
Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of Congo

(Preliminary Objections) (ICJ, 24 May 2007) ...... ... ... ... .. .., 316
Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Public sitting, 17 March 2006). . ..................... 298,299
Asylum (Columbia v Peru) [1950] ICT Rep 275 ...t iiiiiiia e 111
Barcelona Traction, Light and Power Co Case

(Belgium v Spain) (1970) ICJRep 3 .. ... ... i 294, 306, 318
Bosnia and Herzegovina v Serbia and Montenegro (ICJ, 26 February 2007) .. ............. 291

Case concerning the Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia and

Herzegovina v Yugoslavia) [1993] ICJ Rep 325. .. ..ot 67
Case concerning the Application of the International Convention on the Elimination of

All Forms of Racial Discrimination, Requests for Provisional Measures (not yet

reported ICJ Rep 2008) . . ... oot 207
Case concerning Armed Activities on the Territory of the Congo (Democratic

Republic of Congo v Uganda) (Merits) (19 December 2005)

(2005]ICTRep 116 . . ..o oo 64, 69, 100, 205, 207, 213, 256
International Status of South-West Africa [1950] ICJRep 128. ... oot 139
Jurisdictional Immunities of the State (Germany v Italy) (IC], 23 December 2008) ......... 324

Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (Advisory Opinion, 9 July 2004)
[2004] ICJRep 136. . ...t 99, 100, 130, 134, 135, 137, 138, 139, 140,
141, 144, 145, 149, 150, 151, 153, 156,
179, 186, 205, 207, 213, 254, 260,
261, 300, 306, 318, 320, 321
Legal Consequences of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security

Council Resolution 276 (1970) [1971] ICJRep 16 .. ... ... .. .. ... 139, 140, 154
Legality of the Threart of Use of Nuclear Weapons (Advisory
Opinion, 8 July 1996) [1996] IC] Rep 226.......... 99, 100, 101, 106, 114, 175, 205, 212,

223, 254, 260, 300, 301, 306, 318



XX Table of Cases

Reservations to the Convention on the Prevention and Punishment of

the Crime of Genocide Case (1951 ICJRep 15 ..o oo 293
International Criminal Tribunal for Rwanda
Akayesu (Judgment) ICTR-96-4-T) (ICTR Trial Chamber, 2 September 1998) ............ 191
Kayishema and Ruzindana (Judgment) (ICTR-95-1-T) (ICTR Trial

Chamber, 21 May 1999) . ... 191
Prosecutor v Akayesu (Judgment) (ICTR-96-4-A) (ICTR, 1 June 2001) ................... 59
Prosecutor v Kunarac (Judgment) ICTR-96-23-T and IT-96-23/1

(22 February 2001) . .. ..ot e 75
International Criminal Tribunal for the Former Yugoslavia
Aleksovski (1T-95-14/1-A) (ICTY Appeal Chamber, 24 March 2000)................ 168, 190
Blagki¢ (IT-95-14-A) (ICTY Appeal Chamber, 29 July 2004) .................. 188, 191, 192
Braanin (Judgment) (IT-99-36-T) (ICTY Trial Chamber, 28 November 2003) ............ 189
Furundzija (IT-95-17/1) (ICTY Trial Chamber, 10 December 1998) . ............... ... ... 4
Kunarac, Kovac and Vukovié¢ (IT-96-23 and 96-23/1-A)

(ICTY Trial Chamber, 22 February 2001) . ......... .. ... oo, 6, 190, 191
Kunarac, Kovac and Vukovi¢ (IT-96-23 and 96-23/1-A)

(ICTY Appeal Chamber, 12 June2002) . ..., 189, 190, 192
Limaj, Bala and Musliu (Judgment) (IT-03-66-T) (ICTY Trial Chamber,

30 November 2005) ...ttt 188
Naletili¢ and Martinovié¢ (IT-98-34-T) (ICTY Trial Chamber, 16 November 1998) ......... 187
Prosecutor v Anto Furundzija (Trial Judgment) IT-95-17/1-T (10 December 1998). .. ... 283, 338
Prosecutor v Boskoski and Taréulovski (Trial Judgment) (IT-04-82)

(ICTY, 10 July 2008) .. ..o e i e 24, 54, 58
Prosecutor v Delalic, Mucic, Delic and Landzo (Trial Judgment) (IT-96-21-T)

(ICTY, 16, November 1998) . . ...ttt it e ettt e e 53, 54
Prosecutor v Dario Kordi¢ and Mario Cerkez (Appeals Judgment) (IT-95-14/2)

(ICTY, Appeals Chamber, 17 December2004) ............................. 263,284
Prosecutor v Dario Kordi¢ and Mario Cerkez (Trial Judgment) (IT-95-14/2)

(ICTY, 26 February 2001) ... oot 255, 284, 288, 290
Prosecutor v Miodrag Joki¢ (Judgment on Sentencing Appeal) IT-01-42/1-A

(ICTY Appeals Cahmber, 30 August 2005) .. ... 285
Prosecutor v Miodrag Jokié¢ (Trial Judgment) (IT-01-42/1-S) (ICTY

Trial Chamber, 18 March2004) .. ...... . ... ... .. ... .. ... .. .... 255, 284, 285, 300
Prosecutor v Delalic, Mucic, Delic and Landzo (Appeal) (IT-96-21-T)

(ICTY Appeal Chamber, 20 February 2001) ........... .. .. iiiiinn.... 168, 188
Prosecutor v Haradinaj (Trial Judgment) (IT-04-84-T)

(ICTY, 3 April 2008) . ... ot e 24,54, 58
Prosecutor v Milan Marti¢ (Appeals Judgment) IT-95-11-A (ICTY Appeals

Chamber, 8 October 2008) . .. ... ..o 289
Prosecutor v Slobodan Milo$evi¢ (Trial Proceedings) 1T-02-54 (ICTY

Trial chamber, 8 July 2003). ... ... . e 298
Prosecuror v Milomir Staki¢ (Appeals Judgment) IT-97-24-A (ICTY Appeals

Chamber, 22 March 2006) . . ... .. .o e 297, 299
Prosecutor v Pavle Strugar Trial Judgment) ) IT-01-42-T (ICTY Chamber II,

31 January 2005) . . ... e 188, 275, 285
Prosecutor v Pavle Strugar (Appeals Judgment) IT-01-42

(ICTY Appeals Chamber, 17 July 2008). . . .. ... ..ot e 80, 285

Prosecutor v Pavle Strugar (Rule 984is Motion) IT-01-42-T
(ICTY Trial Chamber I, 21 June 2004). . . ... ... it e e 284



Table of Cases xxi

Prosecutor v Radislav Krstié (Appeals Judgment) IT-98-33-A (ICTY

Appeals Chamber, 19 April 2004). . ......... ... .. ... .. i e 297,298
Prosecutor v Radislav Krsti¢ (Trial Judgment) IT-98-33

(ICTY Trial Chamber, 2 August2001). ............... 288, 289, 290, 295, 296, 297, 298
Prosecutor v Radoslav Brdanin (Trial Judgment) 1T-99-36-T

(ICTY Trial Chamber II, 1 September 2004). .. ........ ... ..., 285
Prosecutor v Radoslav Brdanin (Appeals Judgment) (ICTY Appeals Chamber,

BAPril 2007) . o e 290
Prosecutor v Tadié (Jurisdiction) (IT-94-1-T)

(ICTY Appeals Chamber, 2 October 1995) . .................. 53,59, 168, 273, 283, 288,

305, 306, 338, 340

Prosecutor v Tadi¢ (IT-94-1-T) (ICTY, Trial Chamber, 7 May 1997) .............. 5, 174, 191
Prosecutor v Tihomir Blagki¢ (Trial Judgment) IT-1995-14-T

(ICTY Trial Chamber, 3 March2000)............................ 284, 288, 289, 290
Prosecutor v Tihomir Blaski¢ (Appeals Judgment) IT-1995-14-A

(ICTY Appeals Chamber, 29 July 2004). . .. ....... . o i 289, 290
Prosecutor v Viadimir Kovadevid IT-01-42-2 . .. ... .. i e ee s 284
Prosecutor v Zoran Kupreski¢ (Trial Judgment) IT-95-16-T

(ICTY Trial Chamber, 14 January2000) . ......... ... it 288, 289, 290

International Military Tribunal, Nuremberg
Justice Case Trial of War Criminals Before the Nuremberg Military Tribunal

Under Conrrol Council Law No 10 Vol 3 (1951) 31 .. ... oo eeaeans 105, 196
US v Greifelt and others (US Military Tribunal Nuremberg) (1949) 13 LRTWC 1;

(1948) Annual Digest 387 . ... .. .. 293
US v Josef Altostotter and other (US Military Tribuanal) (1966) 4 LRTWC 48 ............ 293

US v von Leeb (High Command Case) (US Military Tribunal 1948) Trial of

War Criminals Before the Nuremberg Military Tribunal Under

Control Council Law No 10 Vol 11 (1950) 462 . .. ... it ie e 196
Trial of the Major War Criminals before the International Military Tribunal,

Nuremberg 14 November 1945 to 1 October 1946 (42 vols, 1947-49),

Vol 1253, (1947) 41 AJIL 172, .. oo 254, 282, 287,292

Supreme National Tribunal of Poland
Poland v Goeth (1946) LRTWC 4; (1946) Annual Digest 268 ......................... 293

United Nations Human Rights Committee
Suarez de Guerrero v Colombia Coom no R.11/45 (31 March 1982),

UN Doc Supp No 40 (A37/40). . ... ..o e 83—-4
M Monguya Mbengue v Zaire Comm no 16/1977 (25March 1983) .. .................... 74
Sayadi v Belgium Comm no 1472/2006, UN Doc CCPR/C/94/D/1472/2006

(22 October 2008). . . o ittt e e e 20
Permanent Court of International Justice
Chorzéw Factory Ser A,No 9 (1927) ... .. i i 308
Mavrommatis Palestine Concessions. .. ... ..ttt e 317

Special Court for Sierra Leone
Brief Concerning the Amnesty Provided by the Lomé Accord in the Case of

Prosecuror v Morris Kallon SCSL-2003—07 . .............coiiiiiiiian. .. 341
Prosecutor v Morris Kallon, Brima Bazzy Kamara Case No SCS1.-2004-15-AR72E,

Case No SCSL-2004-16-AR72E (13 March 2004). .. ... ......coiiiniiiian . 341



xxii Table of Cases

NATIONAL COURTS

Bosnia Herzegovina

Eleven members of the House of Representatives of the Parliamentary Assembly of

Bosnia Herzegovina U-9/00 (Bosnia Constitutional Court, 3 November 2000) ........ 360
Marbury v Madison 5 US (1 Cranch) 137 (1803) . .. .. .. .ottt 360
Trideset [ éetiri poslanika Narodne skupstine Republike Srpske U-25/00

(Bosnia Constitutional Court, 23 March 2001) ... ... .. ... . . ... 360
Twenty-five Representatives of the People’s Assembly of Republika Sepska U-26/01

(Bosnia Constitutional Court, 28 December 2001) .. ... ... .. ... i, 360
Canada
Charkaoui v Canada (Minister of Citizenship and Immigration [2007] SCC 9,

Canada, Supreme Ct .. ..ot e 20
Suresh v Canada (Minister of Citizenship and Immigration) [2002] 1 SCR 3,

Canada, Supreme Cr. .. ..o i i e s 21
Germany
Italian Military Internee (Federal Constitutional Court of Germany, 28 June 2004) ........ 320
Israel
A and B v Israel CrimA 6659/06, ILDC 1069 (IL2008) ... ..., 21, 214, 241
Abu Daher v IDF Commander in Judea and Samaria HC] 7862/04 . .................... 178
Abu Dahim v IDF Home Front Commander HCJ 9353/08 (Israel Supreme Cr,

5January 2000) ..o e 21
Abu Rahme v MAG HCJ 7195/08 ... ... .. ot 179, 180, 181-5, 186, 187,

189, 190, 192, 196-8

Adallah v GOC Central Command IDF HCJ 3799/02 . .. .. ... . i, 163

Ahmad v Prime Minister HCJ 9132/07, ILDC 883 (IL2008) ............... ...t 26

Ajuri v IDF Commander in West Bank HC]J 7015/02,

56(6) PD 352, . e 21, 152, 163, 164-71,

177,178

Anonymous v District Adult Psychiatric Committee Crime A 3854/02................... 154

Arjub v IDF Commander in Judea and Samaria HC]J 85/87 42()PD 353 ................ 163
Artorney-General of the Government of Israel v Adolf Eichmann (1961) 361 ILR 5,

Dist Crof Jerusalem ... ... . 287
B S, St Srg v Chief Military Prosecutor A/28/04. . ......... ... ... ... . . ... il 193
Barake v Minister of Defence HCJ 3114/02, 3115/02, 3116/02, ILDC 369 (IL 2000)......... 23
BassioUmi. o vt 26
Beit Sourik Village Council v Israel and the Commander of the Israceli

Defence Force in the West Bank HCJ 2056/04, ILDC 16 58(5) PD 817 . ... ... 21, 157, 163
Bibas, Maj v Chief Military Prosecutor A/256/96. . .. ........ ... ... .. iiiiiii.. 179
Binyamini, Maj v Chief Military Prosecutor A/365/81. ... ... . ... ... . . .. 179
B'Tselem v MAG HCJ 9594/03 . .. .. i et et et e e 194
Center for the Defence of the Individual v Commander of the IDF in

the West Bank 57(1) PD 385 . ... oottt e 148
Christian Society for the Holy Places v Minister of Defence HC]J 337/71

26(1) PD 574 (Israel 1972). oot 129
City of Bethlehem v State of Isracl —Ministry of Defence HCJ 1890/03 59(4) PD 736....... 178
Dewikat v Government of Israel 34(1) PD 1. .. ... it 145
Hass v Commander of the IDF Forces in the West Bank HCJ 10356/02 58(3) PD 443 ...... 178
Kradi, St Srg v Chief Military Prosecutor A/107/03 .. ... ..o i i 179

Mar’ab v Commander of IDF Forces in Judea and Samaria HCJ 3239/02,
PD 57 (2) 349 (Israel, Supreme Ct). . ...ttt 21



Table of Cases xxiii

Mara’abe v Prime Minister of Israel HCJ 7957/04, ILDC 157 (IL 2005)

(Israel Supreme CouIL) ..ottt 5, 25, 130, 178
Military Prosecutor v Lt General Omri Borberg and St Srg Koroa Leonardo m/5/08 ........ .. 196
Morcos v Minister of Defence HCJ 168.91 45(1) PD 467. .. .. ov it 21
Physicians for Human Rights and ors v Commander of the Israeli Defence

Force in the Gaza Strip HCJ 4764/04, ILDC 17 (IL2004) . ...t 23
Plonim [Anonymous parties] v Minister of Defence ILDC 12 (IL 2000),

Israel, SUPLeme Cr. v v vttt et e e e e 21
Public Committee Against Torture in Israel v State of Israel HCJ 5100/94,

53(4) PD 817, Israel Supreme Cr. .. ..o vttt e 21

Public Committee Against Torture in Israel v Government of Israel
(Targered Killings) HCJ 769/02, ILDC 597 (IL 2006) 53(4)

PD 817 (Israel Supreme Court, 11 December 2006). ......... 5, 24, 26, 80, 119, 120, 130,
163, 171-7, 178, 212, 230, 235

Regional Council Gaza Beach v The Knesset (Israel HCJ, 1661/05). . ............ 129, 148, 158
Shatia, Dr, Mayor of Salfi v State of Israel (Regional Council Gaza

Beach HCJ 1348/05) . . oot ti it ot et ittt 178
Ttaly
Civitell della Chiana (Court of Cassation, 21 October 2008) (2009) 3 Diritti

umani e diritto internationale (2609} 7 JIC] 597 ... .. .. o 325
Japan
X and others v State of Japan (High Court, 7 August 1996) (1996) 39 Japanese

Annual of Internarional Law 116, . .. ..o e 310
South Africa
Azapo v President of the Republic of South Africa 1994 (4) SA562 (CC) ................. 339
Switzerland
Nada SECO BGE 133 11450 (2007). . . o oot ve it ittt et e ettt e e e e 67
United Kingdom
A v Secretary of State for the Home Department [2004) UKHL56. ... .o oo oiuns, 20
Jones v Ministry of Interior Al-Mamlaka Al-Arabiya AS Saudiya

(Kingdom of Saudi Arabia) (2006] UKHL 26, [2006] 2 WLR 1424 .. ............... 106
Secretary of State for the Home Department v JJ [2007] UKHL45. ...................... 20
R (Al-Jedda) v Secretary of State for Defence [2007] UKHL 58, [2008]

1AC 332, [2008] 2 W LR Bl. .ttt et 61, 66, 67, 104, 105,

116, 349, 352
R (Al-Saadoon and Mufdhi) v Secretary of State for Defence {2008]

B HC 3008, . .. e e e 109, 110, 111
R (Al-Saadoon and Mufdhi) v Secretary of State for Defence [2009]

BN C A Civ 7 i e e e e e e e 109, 111, 112, 115, 116
R (Al-Skeini and others) v Secretary of State for Defence [2005]

EWCA Civ 1609, [2007] QB 140 . . ... cv i e 110, 122, 124

R (Al-Skeini and others) v Secretary of State for Defence
(Redress Trust Intervening) [2007] UKHL 26, [2007] 3 WLR 33 ....110, 124, 210, 211, 352

R (Al-Sweady) v Secretary of State for Defence (2009) .. ............ ... ... ... 114, 116, 124
R (Anderson) v Secretary of State for the Home Department [2002]
UKHL 46, [2003] 1 AC 837 . ot ottt it ettt e it ettt ettt e e 107

R (B) v Secretary of State for Foreign and Commonwealth Affairs [2004]
EWCA Civ 1344, [2005] QB B43. . .o it ie ettt et 110, 112



xxiv 1able of Cases

United States

Crawell v Benson (1932) 285 US 22 . ..ottt it e e e e 106
Boumediene v Bush (2008) 128 S Ct 2229, US Supreme Ct. ... ..o iviiiiiieean. 20
Hamdan v Rumsfeld (2006) 548 US 557, US Supreme Ct. . .. ....ooonni. .. 20, 26, 41, 55
Hamdi v Rumsfeld (2004) 542 US 507, US Supreme Ct ... ..o, 21, 24
Hart v Massanari 266 F 3d 1155 (9th Cir 2001) . .. ... oot e 129
Jackson v Indiana (1972) 406 US 715 . .o ot it e e e 155

INS v St Cyr(2001) 533 US 280, .ottt e e 105



