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REGULATING GLOBAL
CORPORATE CAPITALISM

This analysis of how multilevel networked governance has superseded
the liberal system of interdependent states focuses on the role of law in
mediating power and shows how lawyers have shaped the main features
of capitalism, especially the transnational corporation. It covers the main
institutions regulating the world economy, including the World Bank,
the IMF, the WTO and a myriad of other bodies. The book introduces
the reader to key regulatory arenas: corporate governance; competition
policy; investment protection; anti-corruption rules; corporate codes and
corporate liability; international taxation, tax avoidance—evasion and the
campaign to combat them; the offshore finance system; international
financial regulation and its contribution to the financial crisis; trade
rules and their interaction with standards, especially for food safety and
environmental protection; the regulation of key services (telecommunica-
tions and finance); intellectual property; and the tensions between exclu-
sive private rights and emergent forms of common and collective property
in knowledge.

soL piccroTTo is Emeritus Professor of Law at Lancaster University Law
School.
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PREFACE

I will not attempt to provide an extensive introduction to this book, but
I hope the detailed outline and chapter and section headings provide the
reader with a map of the topics covered. However, some explanation of the
structure, format and approach may be helpful here. The book attempts
to provide an account and analysis of some of the main conceptual and
institutional forms which have shaped the development of international
corporate capitalism over the past century and a half. The focus is on
the legal, institutional and regulatory forms, although the analysis is in
terms of their development as a historical social process and within a
political and economic framework. I focus on law not only because it is
my main field, but also because law mediates power in capitalist soci-
ety. Examining actual legal rules and institutions, providing this is done
in their socio-economic context and in historical perspective, enables
analysis to go beyond the abstract generalizations of some versions of
social and political theory, and indeed helps to contextualize and evaluate
those various theories. My aim is to give sufficient detail for an ade-
quate understanding, and at the same time to locate the various theories
and viewpoints, including my own, which have tried to rationalize these
developments.

Indeed, my main method has been to immerse myselfin the detail, while
using as a guide some initial perspectives, which have been developed,
revised and refined as the work proceeded. In that sense, the methodol-
ogy was one of immanent critique. Although this sounds deliberate and
strategic, in practice I have been in many ways moving through a dimly
lit landscape, which only gradually became more clearly illuminated. Yet,
to my surprise, most of my initial intuitions have taken increasingly solid
form in this process, even some ideas of which I had been doubtful, or
which were only semi-formulated. Perhaps this is because, although I
have long had an interest in social theory, I have also been highly sceptical
about abstract theorizing. The attempt to impose one’s ideas on the world
is a pointless and sometimes dangerous exercise, whether conducted by
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xii PREFACE

the armchair academic or the political activist, or a combination of the
two.

Thus, although the book is presented as a logical sequence, its writing
did not unfold in that way. The first chapter, providing a general overview
of what I understand to be the main contours and dynamics of contempo-
rary global economic governance, resulted from earlier work on the main
substantive topics, and has been continually revised. The next two chap-
ters trace the historical development of the international system, over the
past two centuries in particular, including a discussion of the main ideas
about internationalism and international law and the key institutions in
that historical context. I hope that they will be helpful to those without
a background in international law, as well as to international law and
international relations students and specialists. Their aim is to go beyond
generalizations about globalization and deterritorialization, and examine
in more detail the shift from the system of interdependent states of classi-
cal liberalism, to the more complex and fragmented system of interacting
jurisdictions described today as multilevel or networked governance.

The six succeeding and substantive chapters give an account, again in
historical perspective, of the shaping of the main legal and institutional
forms of corporate capitalism, and of their internationalization, and of
current issues and controversies. They are written to be substantially free-
standing, so that readers can decide which (if any) of the specific areas
are of interest, although there are of course interrelationships, which are
indicated by cross-referencing. Chapter 4 examines the large corporation,
the key institution which fundamentally changed the capitalist economy
- and society from the market economy of the nineteenth century to the
corporatist capitalism of the twentieth, and its transnationalization and
further transformation into the corporate networks of post-industrial
capitalism. It also deals with antitrust and competition regulation, which
emerged in the USA as a populist reaction to oligopoly, but became a
means to manage and legitimize it, and with the internationalization
of competition regulation in the second half of the twentieth century,
and its current international coordination through informal expert com-
munities. Chapter 5 discusses the dual processes of business regulation:
the facilitation of corporate transnationalization through liberalization
of capital controls and protection of international investment, counter-
pointed by growing regulation by both home and host states and the
emergence of regulatory networks. It includes discussion of the inter-
national spread of anti-corruption measures, transnational liability
litigation against corporations, regional frameworks, the rapid emergence
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of international investment adjudication, and also of corporate codes and
the corporate social responsibility movement.

Chapter 6 deals with taxation, which both constitutes and defines the
state and its separation from the private economy, especially the income
tax which has been central to the legitimization of the increasingly high
levels of taxation and state expenditure in the main capitalist states,
while the much lower levels of tax revenues in colonial and post-colonial
countries have contributed to their dependency. The bulk of the chapter
examines the emergence of international coordination of business taxa-
tion and of avoidance and evasion, the important roles of tax havens and
the offshore system, and the more recent attempts to reassert more effec-
tive international tax cooperation. Chapter 7 considers the key sphere of
finance and especially its international liberalization, which contrary to
common belief was accompanied by an enormous growth of formalized
regulation, loosely coordinated internationally. However, this regulation
has taken forms which have stimulated and supported financialization,
including the emergence of extraordinary levels of trading in com-
plex instruments, and increasing financial fragility and banking failures,
culminating in the 2007-8 crisis. The chapter explains the main forms
of regulation and its complex coordination through public—private net-
works, shows how they contributed to the crisis, and analyses the main
proposals for regulatory reform and ideas for a more radical reorganiza-
tion of finance.

Chapter 8 examines the World Trade Organization (WTO), beginning
with an account of its emergence from the General Agreement on Tariffs
and Trade (GATT), and then an analysis both of the WTO itself and
of its role as a central node in international regulatory networks. This
includes discussion of the tensions between politics and science in setting
and applying technical standards for food, the interactions of trade rules
with national and international environmental protection regulation, the
impact of the Services agreement especially in relation to the key areas
of telecommunications and finance, and the debates about the ‘right
to regulate’ The last part of the chapter considers the debates about the
‘constitutionalization’ of the WTO and its relationships with human rights
norms, and surveys the operation of its important system of adjudication.
Chapter 9 analyses the international expansion of the private-property
paradigm of intellectual property rights due largely to pressures from key
industries, but also traces the emergence of alternative models of shared or
common property such as ‘open source’, and forms of collective property
such as ethical brands, and geographical indications.
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The final chapter draws the material together and uses it to put forward
my own perspectives on the role of law and lawyers in global economic
governance, in the context of an evaluation and critique of some of the
main viewpoints of others which I consider important. I suggest that
lawyers have played a key partin creating the key institutions of corporatist
capitalism, as they work at the interface of the public and private in
mediating social action and conflict, and because their techniques and
practices of formulating and interpreting concepts and norms which are
inherently malleable and indeterminate provide the flexibility to manage
these complex interactions. These techniques have also been central both
to the construction of the classical liberal system of interdependent states,
and its gradual fragmentation and the transition to networked regulation
and global governance. Some readers may prefer to jump straight to
this concluding chapter, which again supplies cross-references to relevant
material in the earlier chapters.

Thus, the book is both broad and relatively detailed, even though the
substantive chapters offer only an overview of what are in my view the
main issues of each field, which some specialists may find insufficient.
Inevitably, some topics are only briefly mentioned or not dealt with
at all. Perhaps the most significant omission is the lack of a chapter
on environmental regulation, especially the climate change emissions-
trading regime, which raises central questions about regulation of the
high-energy economy.

To make it easier for readers to follow the general argument, detailed
accounts of a number of specific points and issues are given in footnotes,
some of which are in consequence quite long. I hope that readers will find
this helpful rather than irritating, and the presentation of these detailed
‘asides’ as footnotes rather than endnotes should make it easier to decide
how much detail to read. For the growing number of students, researchers
and others interested in international business and economic regulation
and governance, [ hope I have provided an overview account and analysis
that is both interesting and challenging.

Parts of some of these chapters draw on previously published work
of mine, which has been cited where appropriate. An earlier version of
Chapter 1 was delivered as a paper at the Hart Workshop in June 2006,
then at a workshop at Onati, and was published in an edited collection
of papers from that workshop as ‘Regulatory Networks and Multi-Level
Global Governance’, in Olaf Dilling, Martin Herberg and Gerd Winter
(eds.), Responsible Business: Self-Governance and the Law in Transnational
Economic Transactions (Oxford: Hart, 2008), pp. 315-41.
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