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Preface

We have written this book to provide trial lawyers and judges with
a clear, complete, and up-to-date treatment of the New York law of evi-
dence as it applies in practice. We have provided comprehensive dis-
cussions of the principles, the leading decisions, and the significant
statutes, with particular emphasis on explaining and illustrating com-
monly encountered but difficult evidentiary problems. All this is pre-
sented in a concise format, easy to use in case preparation and in the
courtroom.

New York remains among the decreasing minority of American
jurisdictions in which evidence law is largely uncodified. We have, there-
fore, ensured that the text is supported with ample case citations. To
assist the reader in finding helpful authorities quickly, there are usually
jump cites to specific pages and often descriptive or analytical paren-
theticals. At the same time, we have avoided citing unnecessary old
cases and lower-court decisions that would only be redundant or of
dubious precedential value. When they might be helpful, we have pro-
vided citations to the Proposed New York Code of Evidence, the Federal
Rules of Evidence, and leading secondary authorities.

Our intent has been to make this a modern evidence text for New
York. Thus, it is arranged like the Federal Rules of Evidence (for exam-
ple, Relevance is covered in Chapter 4 and Hearsay in Chapter 8),
which has become the standard way of organizing the subject. The dis-
cussions focus on legal rules and practical problems as they come up
in New York courts in the new millennium. Extended treatment is
therefore given to topics such as character and uncharged crimes, the



Preface

attorney-client privilege in the corporate setting, inadvertent or selec-
tive privilege waivers, impeachment by bad acts and prior convictions,
scientific evidence, expert opinions based on facts not in evidence,
hearsay included in business records, admissions by employees, and
present sense impressions and excited utterances. Furthermore, the
commentary reflects the latest scholarship in the field, as well as devel-
opments in other jurisdictions, and includes suggestions for changes in
current New York law where it is outmoded, internally inconsistent, or
unworkable.

Michael M. Martin
Daniel J. Capra

New York, New York
September 2002



Note on Sources

To conserve space, we have used the following short citation forms:

Civil Jury Instructions:
Comm. on Pattern Jury Instructions, Assn. of Supreme Court Jus-
tices, New York Pattern Jury Instructions—Civil
Vols. 1A & 1B (3d ed. 2002)
Vol. 2 (2d ed. 1974 & Cum. Supp. 2002)

Criminal Jury Instructions:
Office of Court Administration, Criminal Jury Instructions—New
York (Ist ed. 1983 & Supp. 1996)

Epstein & Martin, Attorney-Client and Work-Product:
Edna Selan Epstein & Michael M. Martin, The Attorney-Client
Privilege and the Work-Product Doctrine (2d ed. 1989)

Evidence in America:
Gregory P. Joseph, Stephen A. Saltzburg & Trial Evid. Comm. of
Am. Bar Assn. Litig. Section, Evidence in America—The Fed-
eral Rules in the States (1987 & Cum. Supp. 1992)
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Federal Practice and Procedure:
Federal Practice and Procedure is cited by volume and author(s)’
surname (s):
Charles Alan Wright & Kenneth W. Graham, Jr., Federal
Practice and Procedure
Vol. 21 (1977 & Supp. 2002)
Vol. 22 (1978 & Supp. 2002)
Vol. 23 (1980 & Supp. 2002)
Vol. 24 (1986 & Supp. 2002)
Vol. 25 (1989 & Supp. 2002)
Vol. 26 (1992 & Supp. 2002)
Vol. 26A (1992 & Supp. 2002)
Vol. 30 (1997 & Supp. 2002)
Vol. 30A (2000 & Supp. 2002)

Charles Alan Wright & Victor James Gold, Federal Practice
and Procedure

Vol. 27 (1990 & Supp. 2002)
Vol. 28 (1990 & Supp. 2002)
Vol. 29 (1997 & Supp. 2002)
Vol. 31 (1997 & Supp. 2002)
Michael H. Graham, Federal Practice and Procedure
Vol. 30B (Interim ed. 2000 & Supp. 2002)

Fisch on New York Evidence:

Edith L. Fisch, Fisch on New York Evidence (2d ed. 1977 & Cum.
Supp. 2002)

Martin, Basic Problems:

Michael M. Martin, Basic Problems of Evidence (6th ed. 1988)

McCormick:

McCormick on Evidence (John William Strong et al. eds., Practi-
tioner 5th ed. 1999 & Supp. 2001)

Mueller & Kirkpatrick:

Christopher B. Mueller & Laird C. Kirkpatrick, Evidence—Prac-
tice Under the Rules (2d ed. 1999)

Proposed Code Evid.:

The Proposed Code is cited to the appropriate draft, or with no

date if there is no significant difference between the 1982 and
1991-1992 drafts:
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Proposed Code of Evidence for the State of New York
(undated): this draft was prepared by the Consultants to
the Law Revision Commission and circulated for public
comment; it is cited as “(Consultants’ draft 1980)”

A Code of Evidence for the State of New York (undated):
This draft was submitted by the Law Revision Commission
to the 1982 Session of the Legislature; it is cited as
“(1982)”

A Code of Evidence for the State of New York (undated):
This draft was submitted by the Governor to the 1991-
1992 Session of the Legislature; it is cited as “(1991-1992)”

Proposed Fed. R. Evid.:
Proposed Federal Rules of Evidence, as promulgated by the
Supreme Court, 56 F.R.D. 183 (1972), effective date suspended
by Congress, Pub. L. No. 93-12 (1973)

Richardson on Evidence: ,
Richardson is cited by edition:
(10th ed.) Jerome Prince, Richardson on Evidence (10th ed.
1973 & Cum. Supp. 1972-1985 by Jerome Prince & Richard
T. Farrell)
(11th ed.) Richard T. Farrell, Prince, Richardson on Evi-
dence (11th ed. 1995 & Supp. 1997)

Saltzburg, Martin & Capra, Federal Rules of Evidence Manual:
Stephen A. Saltzburg, Michael M. Martin & Daniel J. Capra, Fed-
eral Rules of Evidence Manual (8th ed. 2002 & Cum. Supp.
June 2002)

Weinstein, Korn & Miller, New York Civil Practice:
Jack B. Weinstein, Harold L. Korn & Arthur R. Miller, New York
Civil Practice (2002)

Weinstein’s Evidence:
Jack B. Weinstein & Margaret A. Berger, Weinstein’s Evidence
(Joseph A. McLaughlin ed., 2d ed. 2002)

Wigmore:
John Henry Wigmore, Evidence in Trials at Common Law
Vols. 1 & 1A (Peter Tillers rev. ed. 1983)
Vol. 2 (James H. Chadbourn rev. ed. 1979)
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Vols. 3 & 3A (James H. Chadbourn rev. ed. 1970)

Vol. 4 (James H. Chadbourn rev. ed. 1972)

Vol. 5 (James H. Chadbourn rev. ed. 1974)

Vol. 6 (James H. Chadbourn rev. ed. 1976)

Vol. 7 (James H. Chadbourn rev. ed. 1978)

Vol. 8 (John T. McNaughton rev. ed. 1961)

Vol. 9 (James H. Chadbourn rev. ed. 1981)

2001-02 Cumulative Supplement (Arthur Best ed., 2002)
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