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THE WTO DISPUTE SETTLEMENT REPORTS

The Dispute Settlement Reports of the World Trade Organization (the "WTQ")
include panel and Appellate Body reports, as well as arbitration awards, in dis-
putes concerning the rights and obligations of WTO Members under the provi-
sions of the Marrakesh Agreement Establishing the World Trade Organization.
The Dispute Settlement Reports are available in English. Volumes comprising
one or more complete cases contain a cumulative list of published disputes. The
cumulative list for cases that cover more than one volume is to be found in the
first volume for that case.
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L INTRODUCTION

1. Mexico appeals certain issues of law and legal interpretations developed
in the Panel Report, United States — Final Anti-Dumping Measures on Stainless
Steel from Mexico (the "Panel Report")."' The Panel was established to consider a
complaint by Mexico concerning the calculation of margins of dumping by the
United States Department of Commerce (the "USDOC") based on a methodol-
ogy that does not fully reflect export prices that are above normal value.?

2. Before the Panel, Mexico claimed that:

(a) "model zeroing in investigations" is, as such, inconsistent with
Articles VI:1 and VI:2 of the General Agreement on Tariffs and
Trade 1994 (the "GATT 1994"), Articles 2.1, 2.4,2.4.2, and 18.4
of the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 (the "Anti-Dumping Agree-
ment"), and Article XV1:4 of the Marrakesh Agreement Establish-
ing the World Trade Organization (the "WTO Agreement")";

(b)  model zeroing, as applied in the original investigation at issue in
this dispute’, is inconsistent with Articles VI:1 and VI:2 of the
GATT 1994, Articles 2.1, 2.4, 2.4.2, and 18.4 of the Anti-
Dumping Agreement, and Article XVI:4 of the WTO Agreement®;

' WT/DS344/R, 20 December 2007.

> Panel Report, para. 2.1.

3 According to Mexico's description, "model zeroing in investigations" occurs when the investigat-

ing authorities compare the weighted average normal value and the weighted average export price for
each model of the product under consideration and treat as zero the results of model-specific com-
parisons where the weighted average export price exceeds the weighted average normal value, when
aggregating comparison results in order to calculate a margin of dumping for the product as a whole.
(See Ibid., paras. 2.1 and 7.7)

4 Ibid., para. 3.1(2).

5 USDOC, Notice of Final Determination of Sales at Less Than Fair Value: Stainless Steel Sheet
and Strip in Coils from Mexico, United States Federal Register, Vol. 64, No. 109 (8 June 1999)
30790, subsequently amended as Notice of Amended Final Determination of Sales at Less Than Fair
Value and Antidumping Duty Order: Stainless Steel Sheet and Strip in Coils From Mexico, United
States Federal Register, Vol. 64, No. 143 (27 July 1999) 40560 (Exhibit MEX-5.A submitted by
Mexico to the Panel). See also Panel Report, para. 2.2.

¢ Panel Report, para. 3.1(1).
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(c) "simple zeroing in periodic reviews" is, as such, inconsistent with

Articles VI:1 and VI:2 of the GATT 1994, Articles 2.1, 2.4, 9.3,
and 18.4 of the Anti-Dumping Agreement, and Article XVI:4 of
the WTO Agreements; and

(d)  simple zeroing, as applied in the five periodic reviews at issue in
this disputeq, is inconsistent with Articles VI:1 and VI:2 of the
GATT 1994, Articles 2.1, 2.4, 9.3, and 18.4 of the Anti-Dumping
Agreement, and Article XVI:4 of the WTO Agreement."

3. In the Panel Report, circulated to Members of the World Trade Organiza-
tion (the "WTQO") on 20 December 2007, the Panel found that "model zeroing in
investigations" is, as such, inconsistent with Article 2.4.2 of the Anti-Dumping
Agreement "', and that the USDOC acted inconsistently with this provision by
using model zeroing in the original investigation at issue.'> However, the Panel
found that "simple zeroing in periodic reviews" is not, as such, inconsistent with
Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1, 2.4, and 9.3 of the
Anti-Dumping Agreement, and that, accordingly, the USDOC did not act incon-

7 According to Mexico's description, "simple zeroing in periodic reviews" occurs when the au-

thorities compare the prices of individual export transactions against monthly weighted average nor-
mal values and treat as zero the results of comparisons where the export price exceeds the monthly
weighted average normal value, when aggregating comparison results in order to calculate a margin
of dumping for the product as a whole. (See /bid., paras. 2.1 and 7.7)

In our discussion, we use the term "periodic review" to describe the "periodic review of the
amount of [anti-dumping] duty" as required by Section 751(a) of the United States Tariff Act of 1930
(the "Tariff Act"). That provision requires the USDOC to review and determine the amount of any
anti-dumping duty at least once during each 12-month period beginning on the anniversary of the
date of publication of an anti-dumping duty order if a request for such a review has been received.
However, in the case of the first assessment proceeding following the issuance of the Notice of Anti-
dumping Duty Order, the period of time may extend to a period of up to 18 months in order to cover
all entries that may have been subject to provisional measures.

®  Panel Report, para. 3.1(3).

The five periodic reviews challenged by Mexico are listed in Exhibits MEX-5.B through MEX-
5.F submitted by Mexico to the Panel; further details may be found in Panel Report, para. 2.2.
10

9

Panel Report, para. 3.1(4).

""" Panel Report, para. 8.1(a). However, the Panel did not recommend to the Dispute Settlement

Body that it request the United States to bring its model zeroing procedures into conformity with its
WTO obligations under the covered agreements because of its earlier finding that the United States
had abandoned that practice as from 22 February 2007. (/bid., para. 7.45) The Panel explained that it
"fail[ed] to see what purpose would be served by a recommendation relating to a measure that no
longer exists." (/bid., para. 7.50) The Panel exercised judicial economy in relation to Mexico's claims
under Articles VI:1 and VI:2 of the GATT 1994, Articles 2.1, 2.4, and 18.4 of the Anti-Dumping
Agreement, and Article XVI1:4 of the WTO Agreement regarding "model zeroing in investigations".
(Ibid., para. 8.2(a))

2 Ibid., para. 8.1(b).
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sistently with these provisions by using simple zeroing in the five periodic re-
views at issue."

4. On 31 January 2008, Mexico notified the Dispute Settlement Body (the
"DSB") of its intention to appeal certain issues of law covered in the Panel Re-
port and certain legal interpretations developed by the Panel, pursuant to Article
16.4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (the "DSU"), and filed a Notice of Appeal'* pursuant to Rule 20 of the
Working Procedures for Appellate Review" (the "Working Procedures"). On 7
February 2008, Mexico filed an appellant's submission.'® On 25 February 2008,
the United States filed an appellee's submission'’, and Chile, the European
Communities, Japan, and Thailand each filed a third participant's submission.'®
On the same day, China notified its intention to attend the oral hearing as a third
participant.'®

5. By letter dated 8 February 2008, Mexico requested authorization from the
Appellate Body to correct a clerical error in its appellant's submission, and two
clerical errors in the executive summary of that submission, pursuant to
Rule 18(5) of the Working Procedures. On 12 February 2008, the Appellate
Body Division hearing the appeal invited the United States and the third partici-
pants to comment on Mexico's request. No objections to Mexico's request were
received and, on 14 February 2008, the Division authorized Mexico to correct
the identified clerical errors.

B Ibid., para. 8.1(c) and (d). The Panel exercised judicial economy in relation to Mexico's claims

under Article 18.4 of the Anti-Dumping Agreement and Article XVI1:4 of the WTO Agreement regard-
ing "simple zeroing in periodic reviews". (/bid., para. 8.2(b))

¥ WT/DS344/7 (attached as Annex I to this Report).
' WT/AB/WP/5, 4 January 2005.

' Pursuant to Rule 21 of the Working Procedures. Along with its appellant's submission, which it

filed in Spanish, Mexico provided a courtesy English translation and an English executive summary
of its appellant's submission. On 8 February 2008, Mexico provided an executive summary of its
appellant's submission in Spanish to the Appellate Body and to the United States and the third par-
ticipants. In view of the fact that Mexico filed the appellant's submission in Spanish and the executive
summary in English on the due date, and that the Spanish executive summary was filed after the
deadline for filing an appellant's submission, the Appellate Body Division hearing the appeal in-
formed the participants and the third participants that it considered the Spanish version of the execu-
tive summary to be a courtesy translation.

"7 Pursuant to Rule 22 of the Working Procedures.

' Pursuant to Rule 24(1) and (3) of the Working Procedures. On 29 February 2008, the partici-
pants and the third participants were provided a courtesy English translation, prepared by the WTO
Language Services and Documentation Division, of Chile's third participant's submission originally
filed in Spanish on 25 February 2008.

19 Ppursuant to Rule 24(2) of the Working Procedures.

W
(%]
[}
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6. The oral hearing in this appeal was held on 6 March 2008. The partici-
pants and the third participants, with the exception of China, made oral state-
ments and responded to questions posed by the Members of the Division hearing
the appeal.

7. During the course of the appeal, the Division received a request pertain-
ing to a procedural matter. By letter dated 3 March 2008, the European Commu-
nities requested the Appellate Body to clarify whether the United States' appel-
lee's submission was considered to be filed with the Appellate Body within the
meaning of Rule 18(1) of the Working Procedures. The European Communities
pointed out that the Working Schedule for this appeal, communicated to the par-
ties on 1 February 2008, provided for the United States' appellee's submission to
be filed by Monday, 25 February 2008, at 5:00 p.m. However, the electronic
version of the United States' appellee's submission was sent to the Appellate
Body by e-mail only at 7:56 p.m., and the European Communities presumes that
printed copies were delivered to the Appellate Body after that time. As a result,
the United States "had significant time to examine the filings of the Third Par-
ticipants and eventually adjust its own submission prior to filing."* At the oral
hearing, the European Communities reiterated its request that the Appellate
Body clarify whether it considers the United States' appellee's submission to be
filed within the meaning of Rule 18(1) of the Working Procedures, and what the
consequences are, if any, of a late filing.”

I1. ARGUMENTS OF THE PARTICIPANTS AND THE THIRD
PARTICIPANTS

A. Claims of Error by Mexico — Appellant
1. Simple Zeroing, As Such, in Periodic Reviews

(a)  Articles VI:1 and VI:2 of the GATT 1994 and
Articles 2.1 and 9.3 of the Anti-Dumping
Agreement

8. Mexico submits that the Panel erred in finding that simple zeroing in pe-
riodic reviews is not, as such, inconsistent with Articles VI:1 and VI:2 of the
GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement. Mexico
requests the Appellate Body to reverse this finding and to find, instead, that sim-

2 Letter from the European Communities to the Appellate Body Secretariat, dated 3 March 2008,

p. 2. (emphasis omitted)

2 This issue is addressed at, infia, paras. 163 and 164.
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