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DEDICATION

West’s Encyclopedia of American Law
(WEAL) is dedicated to librarians
and library patrons throughout the
United States and beyond. Your
interest in the American legal system
helps to expand and fuel the frame-

work of our Republic.
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The U.S. legal system is admired around the
world for the freedoms it allows the indi-
vidual and the fairness with which it attempts to
treat all persons. On the surface, it may seem
simple, yet those who have delved into it know
that this sytem of federal and state constitutions,
statutes, regulations, and common-law decisions
is elaborate and complex. It derives from the
English common law, but includes principles
older than England, along with some principles
from other lands. The U.S. legal system, like
many others, has a language all its own, but too
often it is an unfamiliar language: many con-
cepts are still phrased in Latin. The second edi-
tion of West’s Encyclopedia of American Law
(WEAL) explains legal terms and concepts in
everyday language, however. It covers a wide
variety of persons, entities, and events that have
shaped the U.S. legal system and influenced
public perceptions of it.

MAIN FEATURES OF THIS SET

Entries

This encyclopedia contains nearly 5,000
entries devoted to terms, concepts, events,
movements, cases, and persons significant to
U.S. law. Entries on legal terms contain a defini-
tion of the term, followed by explanatory text if
necessary. Entries are arranged alphabetically in
standard encyclopedia format for ease of use. A
wide variety of additional features, listed later in
this preface, provide interesting background and
supplemental information.

PREFACE

Definitions Every entry on a legal term is
followed by a definition, which appears at the
beginning of the entry and is italicized. The
Dictionary and Indexes volume includes a glos-
sary containing all the definitions from WEAL.

Further Readings To facilitate further
research, a list of Further Readings is included at
the end of a majority of the main entries.

Cross-References WEAL provides
types of cross-references, within and following
entries. Within the entries, terms are set in small
capital letters—for example, LIEN—to indicate
that they have their own entry in the encyclope-
dia. At the end of the entries, related entries the
reader may wish to explore are listed alphabeti-
cally by title.

two

Blind cross-reference entries are also includ-
ed to direct the user to other entries throughout
the set.

In Focus Essays

In Focus essays accompany related entries
and provide additional facts, details, and argu-
ments on particularly interesting, important, or
controversial issues raised by those entries. The
subjects covered include hotly contested issues,
such as abortion, capital punishment, and gay
rights; detailed processes, such as the Food and
Drug Administration’s approval process for new
drugs; and important historical or social issues,
such as debates over the formation of the U.S.
Constitution.
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PREFACE

Sidebars

Sidebars provide brief highlights of some
interesting facet of accompanying entries. They
complement regular entries and In Focus essays
by adding informative details. Sidebar topics
include the Million Man March and the branch-
es of the U.S. armed services. Sidebars appear at
the top of a text page and are set in a box.

Biographies

WEAL profiles a wide variety of interesting
and influential people—including lawyers,
judges, government and civic leaders, and his-
torical and modern figures—who have played a
part in creating or shaping U.S. law. Each biog-
raphy includes a timeline, which shows impor-
tant moments in the subject’s life as well as
important historical events of the period.
Biographies appear alphabetically by the sub-
ject’s last name.

ADDITIONAL FEATURES OF THIS SET

Enhancements Throughout WEAL, readers
will find a broad array of photographs, charts,
graphs, manuscripts, legal forms, and other visu-
al aids enhancing the ideas presented in the text.

Indexes WEAL features a cases index and a
cumulative general index in a separate volume.

Appendixes

Three appendix volumes are included with
WEAL, containing hundreds of pages of docu-

ona, 384 U:S, 436, B
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1. Case title. The title of the case is set in
italics and indicates the names of the par-
ties. The suit in this sample citation was
between Ernesto A. Miranda and the
state of Arizona.

2. Reporter volume number. The number
preceding the reporter name indicates the
reporter volume containing the case. (The
volume number appears on the spine of
the reporter, along with the reporter name.)

3. Reporter name. The reporter name is
abbreviated. The suit in the sample cita-
tion is from the reporter, or series of
books, called U.S. Reports, which con-
tains cases from the U.S. Supreme Court.
(Numerous reporters publish cases from
the federal and state courts.)

WEST'S ENCYCLOPEDIA OF
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ments, laws, manuscripts, and forms fundamen-
tal to and characteristic of U.S. law.

Milestone Cases in the Law

A special Appendix volume entitled
Milestones in the Law, allows readers to take a
close look at landmark cases in U.S. law. Readers
can explore the reasoning of the judges and the
arguments of the attorneys that produced major
decisions on important legal and social issues.
Included in each Milestone are the opinions of
the lower courts; the briefs presented by the par-
ties to the U.S. Supreme Court; and the decision
of the Supreme Court, including the majority
opinion and all concurring and dissenting opin-
ions for each case.

Primary Documents

There is also an Appendix volume contain-
ing more than 60 primary documents, such as
the English Bill of Rights, Martin Luther King
Jr’s Letter from Brimingham Jail, and several
presidential speeches.

Citations

Wherever possible, WEAL entries include
citations for cases and statutes mentioned in the
text. These allow readers wishing to do addition-
al research to find the opinions and statutes
cited. Two sample citations, with explanations of
common citation terms, can be seen below and
opposite.

s (319]66)
|
8 7

4. Reporter page. The number following
the reporter name indicates the reporter
page on which the case begins.

5. Additional reporter citation. Many cases
may be found in more than one reporter.
The suit in the sample citation also
appears in volume 86 of the Supreme
Court Reporter, beginning on page 1602.

6. Additional reporter citation. The suit in
the sample citation is also reported in
volume 16 of the Lawyer’s Edition, sec-
ond series, beginning on page 694.

7. Year of decision. The year the court
issued its decision in the case appears in
parentheses at the end of the cite.

LAW, 2ND EDITION
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Brady Handgun Violence Prevention Act, Pub. L. No. 103-159, 107 Stat. 1536 (18 U:S.C.A. §§ 921-925A)

l
]

1. Statute title.

2. Public law number. In the sample cita-
tion, the number 103 indicates that this
law was passed by the 103d Congress,
and the number 159 indicates that it was
the 159th law passed by that Congress.

3. Reporter volume number. The number
preceding the reporter name indicates the
reporter volume containing the statute.

4. Reporter name. The reporter name is
abbreviated. The statute in the sample
citation is from Statutes at Large.

5. Reporter page. The number following
the reporter name indicates the reporter
page on which the statute begins.

WEST'S ENCYCLOPEDIA OF
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6. Title number.

AMERICAN

. Additional reporter.

. Section number.

A N B |
3 4 5 6 7 8

Federal laws are divided
into major sections with specific titles.
The number preceding a reference to the
U.S. Code Annotated is the title number.
title 18 of the U.S. Code is Crimes and
Criminal Procedure.

The statute in the
sample citation may also be found in the
U.S. Code Annotated.

The section numbers
following a reference to the U.S. Code
Annotated indicate where the statute
appears in that reporter.

LAW, 2ND EDITION
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HOW TO USE MILESTONES IN THE LAW

In the materials that follow, the reader is
invited to review the judicial opinions and the
briefs of the parties in this milestone in U.S. law.
As you read this section, you may wish to con-
sider the following questions:

m How did the appellant’s description of the
issues before the Court, or questions present-
ed, differ from the appellee’s description?

m How did the parties differ in describing the
history relevant to this case?

m What aspects of the conflict presented in
Brown make it difficult for a court (as
opposed to a legislature) to resolve?

m Why might Brown apply, or not apply, to dis-
crimination based on a criterion other than
race?

THIS CASE IN HISTORY

Brown versus Board of Education of Topeka,
Kansas, or Brown as it is commonly known, is
one of the most significant civil rights deci-
sions of the twentieth century. With this deci-
sion, the Supreme Court declared that the
practice of segregating children into separate
schools based on race was unconstitutional
under the Equal Protection Clause of the
Fourteenth Amendment. Brown overruled the
Court’s prior decision in Plessy v. Ferguson,
which had upheld segregation of the races so
long as the facilities provided to each race were
separate but equal. As a number of opinions*
and briefs* in Brown demonstrate, the Court
struggled with the issues presented in the case.
The Court even took the extraordinary step of
asking the parties for additional argument—
twice—on the power and the ability of the
Court to resolve the issues before it. Even today,
the existence of schools with disproportionate
numbers of students of one race or another
continues to pose difficulties for courts and
legislatures under Brown.

*The Supreme Court granted review to several similar
cases from different states, which it consolidated with the
Brown case for review. In the interest of space, the district
court opinions from the other states’ cases are omitted here.
Also omitted are the opinion of the Supreme Court consoli-
dating the cases and the briefs of the state of Kansas, which
was asked by the Court to present its position on the issues.
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Brown v. Board of Education
of Topeka

CITES AS 98 F.SUPP. 707

— N —

BROWN ET AL. V. BOARD OF EDUCATION
OF TOPEKA, SHAWNEE COUNTY,
KANSAS ET AL.

CIV.NO. T-316.

AUG. 3, 1951.

United States District Court,
D. Kansas.
Aug. 3, 1951.

Action by Oliver Brown and others against
the Board of Education of Topeka, Shawnee
County, Kansas, and others for a judgment de-
claring unconstitutional a state statute authoriz-
ing cities of the first class to maintain separate
schools for white and colored children in the
grades below high school and to enjoin enforce-
ment of the statute. The United States District
Court, Huxman, Circuit Judge, held that the
statute. The United States District Court,
Huxman, Circuit Judge, held that the statute and
the maintenance thereunder of a segregated sys-
tem of schools for the first six grades do not vio-
late constitutional guarantee of due process of
law in absence of discrimination in the mainte-
nance of the segregated schools.

Judgment for defendants.

Where physical facilities, curricula, courses
of study, qualifications and quality of teachers
and other educational facilities provided in sep-
arate elementary schools for colored and white
children were comparable, there was no willful,
intentional or substantial discrimination in such
respects between colored and white schools,
though absolute equality in such respects was
impossible of attainment and colored children
were required to travel much greater distances to
school than white children, were transported to
and from school free of charge. G.S.1949,
72-1724; U.S.C.A.Const. Amend. 14.

State statute authorizing cities of the first
class to maintain separate schools for white and
colored children in the grades below high school
and the maintenance thereunder of a segregated
system of elementary schools does not violate
the constitutional guarantee of due process of
law, in absence of discrimination between col-

WEST'S ENCYCLOPEDIA OF AMERICAN LAW,

ored and white schools in the matter of physical
facilities, curricula, courses of study, qualifica-
tions and quality of teachers, and other educa-
tional facilities. G.S.1949, 72-1724; U.S.C.A.
Const. Amend. 14.

John Scott and Charles Scott, Topeka, Kan.,
Robert L. Carter, New York City, Jack Greenberg,
New York City, and Charles Bledsoe, Topeka,
Kan., for plaintiffs.

George Brewster and Lester Goodell, Topeka,
Kan., for defendants.

Before HUXMAN, Circuit Judge, MELOTT,
Chief Judge, and HILL, District Judge.

HUXMAN, Circuit Judge.

Chapter 72—-1724 of the General Statutes of
Kansas, 1949, relating to public schools in cities
of the first class, so far as material, authorizes
such cities to organize and maintain separate
schools for the education maintain separate
schools for the education of white and colored
children in the grades below the high school
grades. Pursuant to this authority, the City of
Topeka, Kansas, a city of the first class, has estab-
lished and maintains a segregated system of
schools for the first six grades. It has established
and maintains in the Topeka School District
eighteen schools for colored students.

The adult plaintiffs instituted this action for
themselves, their minor children plaintiffs, and
all other persons similarly situated for an inter-
locutory injunction, a permanent injunction,
restraining the enforcement, operation and exe-
cution of the state statute and the segregation
instituted thereunder by the school authorities
of the City of Topeka and for a declaratory judg-
ment declaring unconstitutional the state statute
and the segregation set up thereunder by the
school authorities of the City of Topeka.

As against the school district of Topeka they
contend that the opportunities provided for the
infant plaintiffs in the separate all Negro schools
are inferior to those provided white children in
the all white schools; that the respects in which
these opportunities are inferior include the
physical facilities, curricula, teaching resources,
student personnel services as well as all other
services. As against both the state and the school
district, they contend that apart from all other
factors segregation in itself constitutes an inferi-
ority in educational opportunities offered to
Negroes and that all of this is in violation of
due process guaranteed them by the Fourteenth

2ND EDITION
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Amendment to the United States Constitution.
In their answer both the state and the school dis-
trict defend the constitutionality of the state law
and in addition the school district defends the
segregation in its schools instituted thereunder.

[1] We have found as fact that the physical,
facilities, the curricula, courses of study, qualifica-
tion of and quality of teachers, as well as other
educational facilities in the two sets of schools are
comparable. It is obvious that absolute equality of
physical facilities is impossible of attainment in
buildings that are erected at different times. So
also absolute equality of subjects taught is impos-
sible of maintenance when teachers are permitted
to select books of their own choosing to use in
teaching in addition to the prescribed courses of
study. It is without dispute that the prescribed
courses of study are identical in all of the Topeka
schools and that there is no discrimination in this
respect. It is also clear in the record that the edu-
cational qualifications of the teachers in the col-
ored schools are equal to those in the white
schools and that in all other respects the educa-
tional facilities and services are comparable. It is
obvious from the fact that there are only four col-
ored schools as against eighteen white schools as
against eighteen white schools in the Topeka
School District, that colored children in many
instances are required to travel much greater dis-
tances than they would be required to travel
could they attend a white school, and are required
to travel much greater distances than white chil-
dren are required to travel. The evidence, howev-
er, establishes that the school district transports
colored children to and from school free of
charge. No such service is furnished to white chil-
dren. We conclude that in the maintenance and
operation of the schools there is no willful, inten-
tional or substantial discrimination in the matters
referred to above between the colored and white
schools. In fact, while plaintiffs’ attorneys have
not abandoned this contention, they did not give
it great emphasis in their presentation before the
court. They relied primarily upon the contention
that segregation in and of itself without more vio-
lates their rights guaranteed by the Fourteenth
Amendment.

This contention poses a question not free
from difficulty. As a subordinate court in the
federal judicial system, we seek the answer to
this constitutional question in the decisions of
the Supreme Court when it has spoken on the
subject and do not substitute our own views for

WEST'S ENCYCLOPEDIA OF AMERICAN LAW,

the declared law by the Supreme Court. The dif-
ficult question as always is to analyze the deci-
sions and seek to ascertain the trend as revealed
by the later decisions.

There are a great number of cases, both feder-
al and state, that have dealt with the many phases
of segregation. Since the question involves a con-
struction and interpretation of the federal
Constitution and the pronouncements of the
Supreme Court. we will consider only those cases
by the Supreme Court with respect to segregation
in the schools. In the early case of Plessy v.
Ferguson, 163 U.S. 537, 16 S.Ct. 1138. 1140, 41
L.Ed. 256, the Supreme Court said: “The object of
the amendment was undoubtedly to enforce the
absolute equality of the two races before the law,
but, in the nature of things, it could not have been
intended to abolish distinctions based upon
color, or to enforce social, as distinguished from
political equality, or a commingling of the two
races upon terms unsatisfactory to either. Laws
permitting, and even requiring, their separation,
in places where they are liable to be brought into
contact, do not necessarily imply the inferiority of
either race to the other, and have been generally,
if not universally, recognized as within the com-
petency of the state legislatures in the exercise of
their police power. The most common instance of
this is connected with the establishment of sepa-
rate schools for white an colored children, which
has been held to be a valid exercise of the legisla-
tive power even by courts of states where the
political rights of the colored race have been
longest and most earnestly enforced.”

It is true as contended by plaintiffs that the
Plessy case involved transportation and that the
above quoted statement relating to schools was
not essential to the decision of the question
before the court and was therefore somewhat in
the nature of dicta. But that the statement is
considered more than dicta is evidenced by the
treatment accorded it by those seeking to strike
down segregation as well as by statements in
subsequent decisions of the Supreme Court. On
numerous occasions the Supreme Court has
been asked to overrule the Plessy case. This is the
Supreme Court has refused to do, on the sole
ground that a decision of the question was not
necessary to a disposal of the controversy pre-
sented. In the late case of Sweatt v. Painter, 339
U.S. 629, 70 S.Ct. 848, 851, 94 L.Ed. 1114, the
Supreme Court again refused to review the
Plessy case. The Court said: “Nor need we reach

2ND EDITION
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petitioner’s contention that Plessy v. Ferguson
should be reexamined in the light of contempo-
rary knowledge respecting the purposes of the
Fourteenth Amendment and the effects of racial
segregation.”

Gong Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 93,
72 L.Ed. 172, was a grade school segregation case.
It involved the segregation law of Mississippi.
Gong Lum was a Chinese child and, because of
color, was required to attend the separate schools
provided for colored children. The opinion of
the court assumes that the educational facilities
in the colored schools were adequate and equal
to those of the white schools. Thus the court said:
“The question here is whether a Chinese citizen
of the United States is denied equal protection of
the laws when he is classed among the colored
races and furnished facilities for education equal
to that offered to all, whether white, brown, yel-
low, or black.” In addition to numerous state
decisions on the subject, the Supreme Court in
support of its conclusions cited Plessy v.
Ferguson, supra. The Court also pointed out that
the question was the same no matter what the
color of the class that was required to attend sep-
arate schools. Thus the Court said: “Most of the
cases cited arose, it is true, over the establishment
of separate schools as between white pupils and
black pupils; but we cannot think that the ques-
tion is any different, or that any different result
can be reached, assuming the cases above cited to
be rightly decided, where the issue is as between
white pupils and the pupils of the yellow races.”
The court held that the question of segregation
was within the discretion of the state in regulat-
ing it public schools and did not conflict with the
Fourteenth Amendment.

It is vigorously argued and not without some
basis therefore that the later decisions of the
Supreme Court in McLaurin v. Oklahoma, 339
U.S. 637, 70 S.Ct. 851, 84 L.Ed. 1149, and Sweatt
v. Painter, 339 U.S. 629, 70 S.Ct. 848, 94 L.Ed.
1114, show a trend away from the Plessy and
Lum cases. McLaurin v. Oklahoma arose under
the segregation laws of Oklahoma. McLaurin, a
colored student, applied for admission to the
University of Oklahoma in order to pursue stud-
ies leading to a doctorate degree in education. He
was denied admission solely because he was a
Negro. After litigation in the courts, which need
not be reviewed herein, the legislature amended
the statute permitting the admissions of colored
students to institutions of higher learning

WEST'S ENCYCLOPEDIA OF AMERICAN LAW,

attended by white students, but providing that
such instruction should be given on a segregated
basis; that the instruction be given in separate
class rooms or at separate times. In compliance
with this statute McLaurin was admitted to the
university but was required to sit at a separate
desk in the ante room adjoining the class room;
to sit at a designated desk on the mezzanine floor
of the library and to sit at a designated table and
eat at a different time from the other students in
the school cafeteria. These restrictions were held
to violate his rights under the federal Constitu-
tion. The Supreme Court held that such treat-
ment handicapped the student in his pursuit of
effective graduate instruction.!

In Sweatt v. Painter, 339 U.S. 629, 70 S.Ct.
848, 850, 94 L.Ed. 1114, petitioner, a colored stu-
dent, filed an application for admission to the
University of Texas Law School. His application
was rejected solely on the ground that he was a
Negro. In its opinion the Supreme Court
stressed the educational benefits from commin-
gling with white students. The court concluded
by stating: “we cannot conclude that the educa-
tion offered petitioner [in a separate school] is
substantially equal to that which he would
receive if admitted to the University of Texas
Law School.” If segregation within a school as in
the McLaurin case is a denial of due process, it is
difficult to see why segregation in separate
schools would not result in the same denial. Or
if the denial of the right to commingle with the
majority group in higher institutions of learning
as in the Sweatt case and gain the educational
advantages resulting therefrom, is lack of due

!'The court said: “Our society grows increasingly complex,
and our need for trained leaders increases correspondingly.
Appellant’s case represents, perhaps, the epitome of that
need, for he is attempting to obtain an advanced degree in
education, to become, by definition, a leader and trainer of
others. Those who will come under his guidance and influ-
ence must be directly affected by the education he receives.
Their own education and development will necessarily suf-
fer to the extent that his training is unequal to that of his
classmates. State-imposed restrictions which produce such
inequalities cannot be sustained.

“It may be argued that appellant will be in no better posi-
tion when these restrictions are removed, for he may still be
set apart by his fellow students. This we think irrelevant. There
is a vast difference—a Constitutional difference—between
restrictions imposed by the state which prohibit the intellec-
tual commingling of students, and the refusal of individuals to
commingle where the state presents no such bar. * * * having
been admitted to a state-supported graduate school, (he),
must receive the same treatment at the hands of the state as
students of other races.” [339 U.S. 637, 70 S.Ct. 853.]
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process, it is difficult to see why such denial
would not result in the same lack of due process
if practiced in the lower grade.

It must however be remembered that in both
of these cases the Supreme Court made it clear
that it was confining itself to answering the one
specific question, namely: “To what extent does
the Equal Protection Clause * * * limit the power
of a state to distinguish between students of dif-
ferent races in professional and graduate educa-
tion in a state university?”, and that the Supreme

WEST'S ENCYCLOPEDIA OF AMERICAN LAW,

Court refused to review the Plessy case because
that question was not essential to a decision of
the controversy in the case.

[2] We are accordingly of the view that the
Plessy and Lum cases, supra, have not been over-
ruled and that they still presently are authority
for the maintenance of a segregated school sys-
tem in the lower grades.

The prayer for relief will be denied and judg-
ment will be entered for defendants for costs.
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