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Preface

The progressive elimination of formal, governmentally imposed trade barriers under the
General Agreement on Tariffs and Trade (,GATT”) and — since 1995 — the World Trade
Organization (,WTO”) has brought competition policy into focus. This is because it is
necessary to prevent private enterprises from impeding by restraints of competition the
advantages that nations expect to make when international trade is freed from governmental
barriers.

For several years already two groups of independent academic experts have dealt with the
issues of establishing and implementing International Antitrust or Competition rules for the
global economy. Wolfgang Fikentscher of Munich University, Germany, and his group set up
the first coherent proposal for world competition law, the Draft International Antitrust Code,
that in the fall of 1993 was presented to the WTO and OECD (see Wolfgang Fikent-
scher/Ulrich Immenga (editors), Draft International Antitrust Code, Baden-Baden 1995). John
0. Haley, University of Washington, USA, and Hiroshi Iyori, Chuo University and Mitsubishi
Research Institute, Japan, initiated a joint research project in 1992 on Comparative
Competition and Trade Policy. Two workshops were held in 1994 in Seattle and in 1995 in
Hawaii, that focused on Antitrust as Trade Remedy (see Haley John O./Iyori Hiroshi (editors),
Antitrust: A New Trade Remedy? Pacific Rim Law & Policy Association 1995).

In 1997 members of both groups began to ,,merge” and met at the College of Europe in
Bruges, Belgium, to discuss issues relating to an international system of antitrust law (see
Hanns Ullrich (editor), Comparative Competition Law: Approaching an International System
of Antitrust Law, Baden-Baden 1998). In Bruges it was also decided that the groups should
continue their work with a seminar to be held at Zurich University, Switzerland. At that
moment it was already clear that International Competition Law which had started out as a
topic of academic interest and concern had in the meantime become a political issue on the
agenda of WTO. In fact the first WTO Ministerial Conference, held in Singapore in December
1996, directly addressed the issue and established a Working Group on the Interaction
between Trade and Competition Policy. The Group, chaired by Professor F. Jenny presented
a comprehensive report on its deliberations in November 1998 (Jenny-Report).

The Seminar at Zurich University took place from July 8 to 10, 1999. The group, with
participants from Japan, the USA, Argentina and Europe, invited high ranking officials from
the WTO, the European Commission, Directorate-General IV: Competition, and the German
Bundeskartellamt. The main seminar aims were to comment on the Jenny Report (1998), to
identify key issues of competition law for the WTO market place and to present proposals for
such a law. By doing this the participants of the seminar hoped to show possible approaches
to establishing WTO competition rules. The results are presented in this volume.
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As was the case in Bruges, the Zurich seminar also made clear that the differences of
approaches to an international competition law mean that negotiations in this area will be
difficult. All the participants agreed that the WTO Working Group had done excellent work.
While they individually suggest different and differentiated approaches to an international
competition law they all recommended increased efforts by WTO to reach an international
CONSensus.

It is obvious that the success of a seminar and a publication project like this is only possible
thanks to the support of many people. I would like to express my gratitude by naming them
all here:

The co-organizers Marino Baldi, Wolfgang Fikentscher, Ulrich Immenga and Hanns Ullrich
and the authors, particularly for meeting the tough deadlines set for finalizing their papers,

the sponsors Dr. h.c. Wolfgang Schiirer, MS Management AG, J6rg Kehl, Zurich University
Foundation, Elisabeth Steiner, Migros-Kulturprozent, lic.rer.pol. Ilse Rollé-Ditzler, Coop
Switzerland, Dr. Rudolf Stampfli, Stampfli Verlag AG, Dr. Markus Berni, Baker &
McKenzie, the Government of the Canton of Zurich and Dr. Andreas Kellerhals, Postgraduate
Program International Business Law of Zurich University,

my assistants lic.iur. Claudia Christen, lic.iur. Simon Schlauri and lic.iur. Matthias Amann,
the administrative staff Muriel Brouwer, Eric Leake, Andrea Ledergerber and Marc Wichser
of the Zurich University Europa Institute, Daniela Preisig of MS Management AG and from
our publishers, Ursula Merz,

our hosts the Rector of Zurich University, Professor Dr. Hans Heinrich Schmid, the Dean of
the Zurich Law Faculty, Professor Dr. Daniel Thiirer and the President of the Zurich
University Europa Institute, Dr. Eric Honegger as well as

my secretary Daniela De Marco who with notable enthusiasm and dedication worked even
at nights and weekends in order to ensure that this project was completed on time.

Finally, a personal note of thanks to my academic mentor and friend, Professor Walter R.
Schluep, the ,,Swiss member” of the Fikentscher Group, who awakend my interest in the area
which is the subject of this volume, International Competition Law.

Zurich, August 10, 1999 Roger Zich
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Globalization, Competition and Trade Policy:
Issues and Challenges

Frédéric Jenny'
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VIII. Conclusion

For the last three years the trade and competition communities have hotly
debated the question of how to address the interface between trade and
competition in the context of the globalization of markets. Scores of conference
have been held on this issue, hundreds of papers have been produced for
academic conferences, all of the international organizations which deal with
international economic relations have spent considerable time studying the
issue. At times this debate has been highly emotional, at times it has been highly

* Frédeéric Jenny is Vice-Chairman of the Conseil de la concurrence, Chairman of the OECD
Competition law and Policy Committee and Chairman of the WTO Working Group on Trade
and Competition Policy. The views expressed in this paper are solely those of the author and
should not be ascribed to the above organizations.



Frédéric Jenny

sophisticated. It has also been very complex because the study of the interface
between trade and competition in the context of the globalization of markets
raises political, economical, legal and institutional issues at both domestic and
international levels.Very different opinions are still being expressed on how to
deal with this issue and some may feel that we are no closer to building a
consensus than we were three years ago and may wonder whether all the energy
that has gone into the debate has not been spent in vain.

Yet, if we go beyond the political posturing which is inevitable before any
upcoming WTO ministerial, it should be recognized that we are not where we
were three years ago. For one thing, most participants in the debate now admit
that the globalization process implies that the issue of the interface between
international trade and competition has to be addressed in some way or, as Jim
Rill would say, that ,.the elephant is on the table. It will not go away”. Second,
the debate has allowed us to explore in much more detail than had been the case
previously the differences and the complementarities between trade policy and
competition policy both at the substantive and at the instrumental level. The fact
that the trade and competition officials in each capital had to agree to present
a national contribution at the WTO Working group has contributed to this
process. In the course of the debate, competition law enforcers in many
developed countries have had the opportunity to abandon their situation of
splendid isolation, have become less intellectually arrogant (vis a vis trade
officials or officials of developing countries) and have gained in credibility with
economic policy makers. At the same time, trade officials, on the other hand,
have become more aware of the fact that their negotiating skills and tools had
limits for gaining effective market access. The Asian crisis has also contributed
to making developing countries more aware of the benefits of competition (or
rather the dangers of neglecting the role of competition forces) and the
usefulness of controlling global markets. The remarkable progress of reflection
on bilateral cooperation instruments that has occurred in the context of OECD
has also been partly a by-product of this debate.

Only time will tell if and how the international community will choose to build
on these achievements.



Globalization, Competition and Trade Policy: Issues and Challenges

In the remaining sections of the paper we explore some of the issues which were
addressed in the course of the three year debate on the interaction between trade
and competition policy.

L. The goals and benefits of trade liberalization

The benefits of international trade liberalization (which has so far mostly
focused on the elimination of ,,at the border” trade obstacles) are well known.
First, trade liberalization expands the economic opportunities of firms by
allowing them to reach consumers located beyond their borders. By expanding
the potential market of domestic firms, trade liberalization also allows them to
benefit from economies of scale or of scope which they could not benefit from
in a purely national context. Thus, it contributes to cost reduction and potential
increase in real income.

Second, trade liberalization implies more market competition which in turn
means that static efficiency gains in production and distribution are passed on
to consumers and that innovations reach the market place.

Third, because trade liberalization is a two way street, it contributes to a
reallocation of resources in each of the trading nations. Resources invested in
domestic industries which produce at a relatively high cost compared to foreign
industries tend to be shifted over the long run to industries where they create
more value.

The above benefits constitute the main reason why the community of trading
nations has pursued a determined effort to liberalize international trade for the
last fifty years.

While increased domestic competition and increased foreign investment may
entail long run gains for labor and consumers, trade liberalization also entails
short or medium term adjustment costs and raises political difficulties.

First, although trade liberalization brings overall benefits for trading countries,
the distribution of gains may be uneven among countries since some may be
better able to take advantage of the enhanced economic opportunities because



