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Preface to the Fifth Edition

It is hard to believe that 16 years and four editions have passed since I wrote
the Preface to the first edition of this book. The first edition was completed in
Italy, where I was working on a project dealing with the efforts to create the Euro-
pean Union. Sixteen years ago, Western Europeans, as part of their long term
effort to create a United States of Europe, wanted to examine the American expe-
rience with our unique federal structure. Since that first edition I have been priv-
ileged to travel to other countries—such as Cambodia and various countries of the
former Soviet Bloc (Moldova, Ukraine, Romania, the Czech Republic). In each
case, the new leaders of these countries also wanted to learn from the American
experience. In fact, I began work on this edition last spring in Prague, where I was
working with members of the Czech Bar and the Judiciary.

It is no coincidence that the newly emerging democracies, as well as Western
Europe, often turn to the American constitutional experience. The countries of
Europe and the far East are centuries older than the United States, but when it
comes to constitution-building, we are the ones with the long tradition. It is well
known that the United States Constitution is the oldest written constitution.
What is less well known is that it is the oldest by far. Though there are nearly 200
written constitutions today, more than half were written after 1970. Only 15 con-
stitutions were written prior to World War II, and only five were written prior to
this century. Our constitution is the only one that was ratified in the Eighteenth
Century. The second-oldest constitution is Norway’s, and it dates only to 1815.

Our constitution does not appear to offer much when compared with the
sweeping promises of the typical communist or socialist constitution. A recent
Soviet constitution provided for the rights of “guaranteed work, health protection,
[and] education.” ! Our Bill of Rights secures none of that. Yet, a half century
after World War II, communism and its failed promises are in disarray, while
democracy and a market economy are the wave of the future. As the modern
author Salman Rushdie, has observed, the “people’s spiritual needs, more than
their material needs, have driven the commissars from power.” 2 Our constitution
gives no guarantee of food for the body but it offers food for the mind, by protect-
ing freedom of conscience. It protects the right to vote, so that people can choose
a government that attends to material needs.

The organization of this edition is surprisingly similar to the organization of
the first edition. That simple fact does not suggest that I have unusual prophetic
powers, only that the law, including Constitutional Law, generally proceeds in log-
ical steps. There is not the logic of Euclidian geometry, but there is a logic none-
theless.

The original edition was only 1025 pages long. This edition is only about 150
pages longer. The reason for the small increase is not that the Court has decided

1. Konst. SSR ch. 7, art. 3945 (1977, amend-
ed 1081).

2. Salman Rushdie, Is Nothing Sacred: The
Herbert Read Memorial Lecture, Feb. 6, 1990, at
809. The spiritual head of Iran announced to the
world in early 1989 that Rushdie must die

because of his book, Satanic Verses, was, in the
eyes of some Muslims, offensive. Since then,
Rushdie went into hiding and several people who
translated his book from English to other lan-
guages have been killed.



Preface to the Fourth Edition

It is said that as people become older, they tend to get a little fatter. So it
is with books, as they move from one edition to the next. This book is now in
its fourth edition, and I have tried to put it on a very strict diet. Unfortunately,
Supreme Court decisions constitute the main diet of this book, and these deci-
sions seem to be becoming longer and longer, with the law becoming more
complex. The trick is to keep this book within managable size, without sacrificing
completeness. With each new edition, this trick is getting a lot harder to perform.

Changes in the law have, of course, necessitated dropping some cases and
adding others. Where the Supreme Court has shown particular interest in an
area of law, or where an area seems more unsettled, I have focused more on the
recent cases. See, for example, the Supreme Court’s recent flurry of cases involv-
ing the public forum, § 10-3.3, and commercial speech, § 10-7. For most of the life
of the Court, there has been a dearth of separation of powers cases. But not in
recent years. Consequently, Chapter 5 has been expanded, with the addition,
among others of Bowsher v. Synar (1986), invalidating portions of the Gramm-
Rudman-Hollings Act, Morrison v. Olson (1988), upholding the Independent Coun-
sel law, and Mistretta v. United States (1989), upholding the Sentencing Com-
mission.

I have retained the basic pedagogical purposes of the first edition. The
Preface to that edition, which explains my approach to the basic course in Con-
stitutional Law, is reprinted after this one. This volume contains the more sig-
nificant United States Supreme Court cases issued through June 1992, the end
of the latest Court Term. More recent decisions will appear in the annual supple-
ments, the first appearing in August, 1993. As before, in these annual cumula-
tive supplements, I will seek to keep the number of excerpted cases to a mini-
mum, rather than merely chronicle the work of the Court. These supplements
will include only those new developments of particular note.

My students over the years, as well as several book reviews and colleagues
who use this book in this school and elsewhere, have all caused me to rethink
the structure and content of this casebook. I am also indebted to the various
thoughtful suggestions of Professor Charles Alan Wright. I am grateful for these
and other suggestions that have made this edition, I hope, not only more up-to-
date than the previous edition but a better teaching tool.

I express sincere thanks to my secretary, Ruth Manint for her assistance in
preparation of the manuscript, and Elaine Chin, the Stuart N. Greenberger
Research Assistant.

A brief style note: for the main cases, the votes of all the justices are indicat-
ed, whether a justice’s individual opinion is included or not. However, not all the
votes of individual justices are included for the noted cases. Also, I have deleted
citations within cases without any special indication.

R.D.R.

Champaign
January, 1993



Preface to the Third Edition

As in the first edition, I have intended to keep this book within manageable
size, but without sacrificing completeness. The effort, unfortunately, has become
more difficult over the years. The law is becoming more complex, and the opin-
ions seem to be getting longer and longer. Changes in the law have, of course,
necessitated dropping some cases and adding others. Where the Supreme Court
has shown particular interest in an area of law, or where an area seems more
unsettled, I have focused more on the recent cases. See, for example, the Supreme
Court’s recent flurry of cases involving the public forum cases, § 10-3.3, and com-
mercial speech, § 10-7. For most of the life of the Court, there has been a dearth
of separation of powers cases. But not in recent years. Consequently, Chapter 5
has been expanded, with the addition, among others of Bowsher v. Synar (1986)
invalidating portions of the Gramm-Rudman-Hollings Act, and Morrison v. Olson
(1988), upholding the Independent Counsel law.

I have retained the basic pedagogical purposes of the first edition. The Pref-
ace to that edition, which explains my approach to the basic course in Constitu-
tional Law, is reprinted after this one. This volume contains the more significant
United States Supreme Court cases issued through July 29, 1988, the end of the
latest Court Term. More recent decisions will appear in the annual supplements,
the first appearing in August, 1989. As before, in these annual cumulative sup-
plements, I will seek to keep the number of excerpted cases to a minimum, rather
than merely chronicle the work of the Court. These supplements will include only
those new developments of particular note.

My students over the years, as well as several book reviews and colleagues
who use this book in this school and elsewhere, have all caused me to rethink the
structure and content of this casebook. For example, some professors have sug-
gested that the casebook should include more information on commerce clause
limitations on state and local taxing powers; therefore a textual note has been
added as an appendix to the end of Chapter Three. I am also indebted to the var-
ious thoughtful suggestions of Professor Charles Alan Wright. I am grateful for
these and other suggestions which have made this edition, I hope, not only more
up-to-date than the previous edition but a better teaching tool.

I express sincere thanks to my secretary, Ruth Manint for her assistance in
preparation of the manuscript.

A brief style note: for the main cases, the votes of all the justices are indicat-
ed, whether a justice’s individual opinion is included or not. However, not all the
votes of individual justices are included for the noted cases. Also, I have deleted
citations within cases without any special indication.

RD.R.

Champaign
January, 1989



Preface to the Second Edition

This edition is a revision and update of the previous edition. It retains much
of the same organization except that some of the complex procedural issues—
which had been in Chapter One of the first edition—have been moved to a new
Chapter Twelve, The Procedural Context of Constitutional Litigation.

As in the first edition, I have intended to keep this book within manageable
size, but without sacrificing completeness. Changes in the law have, of course,
necessitated dropping some cases and adding others. Where the Supreme Court
has shown particular interest in an area of law, or where an area seems more
unsettled, I have focused more on the recent cases. See, for example, the Supreme
Court’s recent interest in the state as market participant (Chapter 3, section 3-4);
and the tenth amendment (Chapter 4, section 4-5). In other areas the Supreme
Court has helped clarify the law, see for example its more complete definition of
the public forum. See Chapter 10, section 10-3.3.

I have retained the basic pedagogical purposes of the first edition. The Pref-
ace to that edition, which explains my approach to the basic course in Constitu-
tional Law, is reprinted immediately after this one. As in the first edition this vol-
ume contains the more significant United States Supreme Court cases issued
through July 5, 1984, the end of the latest Court Term. I have also included in this
volume the 1985 decision in Garcia which overruled National League of Cities.
Other 1985 decisions will appear in the annual supplements. As before, I have
sought to keep the number of excerpted cases to a minimum, rather than merely
chronicle the work of the Court.

My students over the years, as well as several book reviews and colleagues
who use this book in this school and elsewhere, have all caused me to rethink the
structure and content of this casebook. For example, some professors have sug-
gested that the casebook should include more information on commerce clause
limitations on state and local taxing powers; therefore a textual note has been
added as an appendix to the end of Chapter Three. I am also indebted to the var-
ious thoughtful suggestions of Professor Charles Alan Wright. I am grateful for
these and other suggestions which have made this edition, I hope, not only more
up-to-date than the previous edition but a better teaching tool.

I express sincere thanks to my secretary, Barbara Milazzo, for her assistance
in preparation of the manuscript, and also to Marcia Williams and C. David Wat-
son, third year law students at the University of Illinois, for their assistance.

Each year, at the end of the Supreme Court term, I will publish cumulative
annual supplements, which will include only those new developments of particu-
lar importance.

R.D.R.

Champaign
January, 1985



Preface to the First Edition

I have intended this book to serve as a compact pedagogical tool introducing
and exposing students to the underlying principles of constitutional law.! An
understanding of these principles in the introductory constitutional law course is,
I believe, much more important than simply acquiring knowledge of many intri-
cate, rapidly changing, constitutional rules.2 It is fair to say that in some areas
only half of what a student learns in school today will be “law” by the time he or
she graduates, and it is difficult to predict which half. Consequently it is of greater
significance for a student to acquire from the case law a sound understanding of
the basic principles. The student must also learn how to use these principles in
developing an ability to analyze thoroughly the issues that will face the courts in
the years ahead. Finally, he or she should have a sense of where the law is mov-
ing, because what the law ought to be influences what the law is and will be.

The goal of keeping this volume to a manageable size is not reached at the
expense of thoroughness, for it is better to know a few things well than to know
many things superficially. Thus I have sought to limit the size of the book in other
ways. For example, the book treats sparingly certain areas that now are fre-
quently taught as separate courses, such as state and local taxation and criminal
procedure; it also restricts citations to and excerpts from secondary authority 2 in
order to emphasize the case law; and it limits textual notes to a minimum in order
to favor intensive coverage of a limited number of cases. Although this book is
already substantially shorter than most of the other materials available, the
teacher can further reduce its size by deciding to omit certain areas. Thus one
may eliminate much of the first chapter on jurisdictional issues (or save these
issues until the end of the course).

The coverage of this book focuses on those areas of constitutional law that are
of basic and historical significance and those areas of contemporary interest that
are likely to be of increasing importance in the years ahead. The emphasis is on
modern constitutional law. Thus the text includes a rather extensive section on
the treaty power, power over aliens, and similar foreign affairs problems. This sec-
tion—as well as others, such as the zoning powers—also directs the student’s
attention to the civil liberties implications of the case law.

In determining which cases to excerpt, I have included not only the historical
beacons, but also some of the lesser lights that help to provide thoughtful class-

1. Students interested in a research (as
opposed to a teaching) tool can turn to J. Nowak,
R. Rotunda, and J. Young, Constitutional Law
(West Pub. Co. 1978) plus latest pocket part, or L.
Tribe, American Constitutional Law (Foundation
Press 1978). The organization of this casebook
roughly follows the first of these texts, though I
have made various organizational changes for
pedagogical purposes.

2. Some imagine the law “as a big book of
rules, and to know them may be the task of its
apprentices. A third of a century ago the story
used to be told at Harvard of the new law student

who went to call on the dear old lady in Brookline.
‘Well, well,” she said, ‘So you’ve been studying law
for two weeks. How many laws have you
learned?’ ” A. Sutherland, Prologue to an Intro-
duction vii, viii, in An Introduction to Law:
Selected Essays Reprinted from the Harvard Law
Review (1965).

3. Thus, the book often omits secondary
authority cited within an excerpted case. Also
deleted are many internal case and statute cita-
tions within a case. Footnotes to cases are num-
bered as in the original. No special indication is
made when footnotes, case law, and other author-
ity are deleted within a case.

xiii
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The Constitution of the United States *

17871

Preamble

We the People of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquility, provide for the common defence,

* Adapted, with permission, from United
States Code Annotated, Constitution of the Unit-
ed States, Annotated (West Publishing Co. 1968).

1. In May, 1785, a committee of Congress
made a report recommending an alteration in the
Articles of Confederation, but no action was
taken on it, and it was left to the State Legisla-
tures to proceed in the matter. In January, 1786,
the Legislature of Virginia passed a resolution
providing for the appointment of five commis-
sioners, who, or any three of them, should meet
such commissioners as might be appointed in the
other States of the Union, at a time and place to
be agreed upon, to take into consideration the
trade of the United States; to consider how far a
uniform system in their commercial regulations
may be necessary to their common interest and
their permanent harmony; and to report to the
several States such an act, relative to this great
object, as, when ratified by them, will enable the
United States in Congress effectually to provide
for the same. The Virginia commissioners, after
some correspondence, fixed the first Monday in
September as the time, and the city of Annapolis
as the place for the meeting, but only four other
States were represented, viz.: Delaware, New
York, New Jersey, and Pennsylvania; the commis-
sioners appointed by Massachusetts, New Hamp-
shire, North Carolina, and Rhode Island failed to
attend. Under the circumstances of so partial
a representation, the commissioners present
agreed upon a report, (drawn by Mr. Hamilton of
New York,) expressing their unanimous convic-
tion that it might essentially tend to advance the
interests of the Union if the States by which they
were respectively delegated would concur, and
use their endeavors to procure the concurrence
of the other States, in the appointment of com-
missioners to meet at Philadelphia on the second
Monday of May following, to take into considera-
tion the situation of the United States; to devise
such further provisions as should appear to them
necessary to render the Constitution of the Fed-
eral Government adequate to the exigences of
the Union; and to report such an act for that pur-
pose to the United States in Congress assembled
as, when agreed to by them, and afterwards con-
firmed by the Legislatures of every State, would
effectually provide for the same.

Congress, on the 21st of February, 1787, adopt-
ed a resolution in favor of a convention, and the
Legislatures of those States which had not al-
ready done so (with the exception of Rhode Is-
land) promptly appointed delegates. On the 25th
of May, seven States having convened, George
Washington, of Virginia, was unanimously elect-
ed President, and the consideration of the pro-
posed constitution was commenced. On the 17th
of September, 1787, the Constitution as en-
grossed and agreed upon was signed by all the
members present, except Mr. Gerry, of Massachu-
setts, and Messrs. Mason and Randolph, of Vir-
ginia. The president of the convention transmit-
ted it to Congress, with a resolution stating how
the proposed Federal Government should be put
in operation, and an explanatory letter. Con-
gress, on the 28th of September, 1787, directed
the Constitution so framed, with the resolutions
and letter concerning the same, to “be transmit-
ted to the several Legislatures in order to be sub-
mitted to a convention of delegates chosen in
each State by the people thereof, in conformity to
the resolves of the convention.”

On the 4th of March, 1789, the day which had
been fixed for commencing the operations of
Government under the new Constitution, it had
been ratified by the conventions chosen in each
State to consider it, as follows: Delaware, Decem-
ber 7, 1787; Pennsylvania, December 12, 1787;
New Jersey, December 18, 1787; Georgia, Janu-
ary 2, 1788; Connecticut, January 9, 1788; Mass-
achusetts, February 6, 1788; Maryland, April 28,
1788; South Carolina, May 23, 1788; New Hamp-
shire, June 21, 1788; Virginia, June 26, 1788; and
New York, July 26, 1788.

The President informed Congress, on the 28th
of January, 1790, that North Carolina had rati-
fied the Constitution November 21, 1789; and he
informed Congress on the 1st of June, 1790, that
Rhode Island had ratified the Constitution May
29, 1790. Vermont, in convention, ratified the
Constitution January 10, 1791, and was on
March 4, 1791, by an act of Congress approved
February 18, 1791, “received and admitted into
this Union as a new and entire member of the
United States”.
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