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INTRODUCTION TO SPANISH
PRIVATE LAW

The topics addressed in this book have traditionally been covered in
separate publications on Civil and Commercial law. This dualism of
regimes has made it difficult for students and professionals alike to
comprehend Spanish Private Law as a whole. In the past, this has led
to inefficient duplication of explanations, gaps in key areas, and an
altogether fragmented picture.

Introduction to Spanish Private Law presents a consolidated, modern
and realistic image of today’s Spanish private legal system. It combines
both Civil and Commercial Law and integrates them in the same book,
making the overall subject far more accessible to readers. This united
approach results in a more logical and efficient process of learning.
Finally, the issues that are addressed reflect the reality of today’s economic
and legal scene. This book attempts to provide the readers with the
necessary legal instruments to tackle the real problems arising from
a globalized modern society. The general principles in this book are
presented from a practical point of view that emanates from the author’s
conception of a legal system as an instrument to solve social problems in
accordance with a set of principles, values and aims.

Teresa Rodriguez de las Heras Ballell is Associate Professor of Private
and Commercial Law at the Universidad Carlos III in Madrid.
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Foreword |

The book that the reader has in his or her hands is an unusual book. And
so it is in the world of the Spanish legal publishing. As is well known,
Spain is a country of Roman legal tradition and also a country with a dual
Private Law system. This means that usually for most contracts a double
regulation can be found, as occurs in many countries of the continental
legal system: the civil one and the commercial one.

The dual contractual regime is established by means of two differen-
tiated codes: the Civil Code and the Commercial Code. Each of them
focuses on the features usually linked to the different circumstances or
the context of the relationship concerned — commercial or merely private
and non-professional.

As a result of the legislative situation, the Private Law sphere in
Spain — as in many continental jurisdictions — is divided into two deeply
differentiated hemispheres: in the academic, professional, journalistic
and scientific fields, there are civil or non-commercial areas — with their
literature, practitioners and journals — and correlating commercial ones.
Since 2003 this split also appears with regard to the Courts: along with
Civil Courts, new Commercial Courts, lostin 1869, have been born again
at the beginning of the twenty-first century.

This split of Private Law produces, from the publishing point of view,
the effect that books, handbooks and treatises also grow separately. The
commercial institutions are studied and discussed in commercial books,
the civil institutions in civil books.

This situation is not surprising and occurs almost everywhere there is
Roman law around the world. It is more surprising, however, when it
occurs in countries with a double codification in force, which is not a
necessary feature of that Roman tradition.

Introduction to Spanish Private Law by Teresa Rodriguez de las
Heras Ballell is unusual among Spanish works precisely because of the
joint treatment of Spanish Private Law as a whole — both Civil and
Commercial. This kind of intellectual exercise is not very frequent in my
country. Therefore, and quite paradoxically, while the Spanish reader
will still need two books, the English-speaking reader will have a single
one: Professor Rodriguez de las Heras Ballell’s book.
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The effortat aggregation made by the author yields surprising results: it
presents a systematically divided Private Law system — the Spanish one —
in a consistent way and in a manner that is much easier to understand.
Furthermore, under this approach, Spanish Private Law probably appears
even simpler than it actually is.

There is another aspect of the book that I need to highlight, which
is that its pages provide a fully contemporary and up-to-date vision of
all the matters therein addressed by the author. In the choice between
the classical and the modern way of understanding and explaining all
the many contracts and relationships found in its chapters the author’s
decision is always the same: in keeping with the mood of our times.

This approach is consistently maintained all through the book: the
choice in favour of the contemporary view can be perceived not only in
the treatments given to all issues but also in the selection of the topics
tackled. It is by now obvious that every legal system is in a very significant
measure influenced by business life and daily economic activity: rules
become outdated as soon as the realities they govern disappear. With the
emergence of new realities, the need for new norms is felt. In the case of
the Codes, the question is that old rules remain inside the texts, whereas
accommodation of new ones entails the need to reform and modernize the
Code structure. In some way, a degree of ‘petrifaction’ of the law occurs.
Academics, in this situation, need to make a choice between the legal —
but outdated — formulation, on the one hand, and the up-to-date text
that has been produced by legal practice — operators and their advisers —
and Courts.

For Teresa Rodriguez de las Heras Ballell the choice to be made
appears clear. The contents of her book offers powerful signals about
the meaning of the choice of the contemporary approach, understanding
and interpretation of the Spanish Codes enacted — both Civil and
Commercial — by the end of the nineteenth century. A wise decision.

Various chapters in the book provide proof of this. In my opinion, the
insertion in the Introduction of a number of topics, among others: the
impact of new technologies on the legal system; the rising phenomenon
of self-regulation by means of codes of conduct and reference to
international standards; the identification of the irruption in Private
Law of trusted third parties and the inclusion of arbitration and other
alternative dispute resolution methods are of the greatest interest. The
whole presentation of the various kinds of commercial companies and
their statutes, under the predominance of the Sociedad Andénima (or
public limited company), is full of information and accurate opinions.
The chapter on the electronification of shareholder’s rights is very
convincing, as also is the chapter on the market and the electronic
marketplaces.

XV
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This preference of the author for, if not commitment to, the contempo-
rary vision of the Spanish Private Law does not cause any inconvenience
and does not prevent her from providing a precise and exact description
of the most traditional institutions, such as some contracts, guarantees,
security interests and property rights. Deeply rooted in the Codes, these
fundamental institutions of the Spanish legal system also constitute
another relevant part of the book.

I can conclude that it is a pity not to have access, for the time being,
to a Spanish translation of this accurate and balanced book. It deserves
to be read by our students in Spanish universities.

My opinion can, however, not be entirely impartial: Teresa Rodriguez
de las Heras Ballell and her collaborator Jorge Feliu Rey are members,
like me, of the Department of Private Law at the Carlos III University
in Madrid. Teresa was a doctoral student there under my supervision
and now is my colleague teaching Commercial Law in the south of
Madrid. For 10 years we have reciprocally benefited from common
activities in research programmes and participated in common academic
endeavours. Under these circumstances, I might be accused of some
degree of exaggeration. Anyway, the reader has the final word on this
Introduction to Spanish Private Law.

Es su turno!
Rafael Illescas
Professor of Commercial Law
Chairman of UNCITRAL
Getafe, Madrid,
February, 2009



Preface |

This Series is gradually fulfilling the vision of its founder, Sir Basil
Markesinis, in becoming a rich source of information about foreign and
transnational law, and it is with pleasure and some pride that we are
now able to present this introduction to Spanish Private Law as our ninth
contribution to the international legal discourse.

The work of Teresa Rodriguez de las Heras Ballell and her collaborator
Jorge Feliu Rey of Universidad Carlos III de Madrid is important for a
number of reasons, both academic and practical.

There is, first, a demand for more material on the Spanish legal system
in the context of developing and delivering a foreign law curriculum.
An increasing number of universities in the United Kingdom are offering
law degrees which combine the traditional LLB with elements of Spanish
law, and both students and their teachers at University College London,
Oxford, Nottingham and several other faculties across the country will
profit immensely from this up-to-date account of Spanish private and
commercial legal issues. Though still nascent, a similar development is
currently taking place across the Atlantic, where American law schools
are looking towards the Iberian Peninsula both for the purposes of
establishing links with Europe and, indirectly, developing common
projects with their counterparts in Latin America — schools located in
civil law systems which still maintain close cultural, legal and economic
ties with Spain and Portugal. American students wishing to familiarize
themselves with Spanish law, be it as part of a JD offering in the United
States or as preparation for studies abroad, will again appreciate the work
of our colleagues in Madrid.

Closely related to this first audience is a second — academic researchers.
European legal systems are no doubt converging. This trend, largely due
to the influence of the European Union and the creation of a common
market of nearly 500 million consumers, is now reaching far beyond the
confines of Community competence and is increasingly palpable in areas
of private and commercial law which have traditionally been regarded
as purely national. For researchers interested in bringing closer together
Europe’s diverse legal traditions, either in the form of model laws or more
modest comparative endeavours, this book — written in the Continent’s
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new lingua franca — will offer a convenient point of first entry to the
world of Spanish private law doctrine and jurisprudence.

Finally, there is legal practice. In the United Kingdom, particularly,
there is an increasing demand for professional advice concerning Spanish
law, including the purchase or sale of land, family law, questions of
inheritance, and tort law. A growing number of specialized law firms
cater to these particular needs, but even the local high street solicitor
may from time to time be confronted with cases involving Spanish law
and profit from a resource which provides some basic background on
these issues. While a book of this size will, inevitably, not be able to give
comprehensive answers to every inquiry, it does offer reliable and detailed
information on a wide range of practically relevant areas including family
law, the law of succession, contract and tort law, consumer protection,
insurance law, commercial and business transactions, and the Spanish
court system.

I have had the privilege of working with both authors over the
past years and can attest to their continued efforts in building bridges
(institutional and scholarly) between Spain and other legal systems, and
in making their own law more accessible to the outside world. This strong
commitment to the international exchange of ideas, combined with their
deep understanding of Spanish private and commercial law, make them
the perfect authors of the book you hold in hand.

Professor Dr Jorg Fedtke

General Series Co-Editor

A.N. Yiannopoulos Chair in Comparative Law
Tulane University Law School, New Orleans
29 April 2009
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