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Preface

In his classic text Unpopular Essays, Bertrand Russell contended that humanity confronts
two different problems: the first is mastering nature to provide for human needs, which is
firmly in the domain of science and technology (Russell, 1950); the second is wisely utiliz-
ing the fruits of science and technology to improve the human condition. Prudence,
however, has not always prevailed. Russell provided examples of technological advances
throughout history that led to disastrous outcomes. In particular, he evoked the domestica-
tion of the horse (conquest), mechanization (slavery) and modern physics (nuclear
weapons) as specific advances that were accompanied by unfortunate consequences. Russell
stated that while science and technological achievements and skills are important,
‘...something more than skill is required, something which may perhaps be called
“wisdom”. This is something that must be learnt, if it can be learnt, by means of other stud-
ies than those required for scientific technique’.

Russell’s observations are especially apropos to our relationship with the oceans.
Evidence confirms that humans consumed seafood 164,000 years ago, and early pre-Western
cultures developed sufficient technical expertise to overharvest species they could access
(Mueller-Dombois and Wirawan, 2005; Marean et al., 2007). The advent of industrializa-
tion created the opportunity to fish in remote oceans, extract oil and gas from continental
shelves, transport goods over great distances and use the ocean as a repository for waste.
Even as late as the early twentieth century, many thought the oceans immutable and
immune to human activities.

Paralleling Russell’s examples, scientific and technological advancements have outpaced
humanity’s ability to understand the consequences of our activities in the marine environ-
ment. Nor have we been able to envision how to regulate these activities. Even after
evidence emerged on the effects of overfishing and pollution, responses took decades. This
unfortunate delay is exasperated by the fact that, even to this day, most of the ocean is
owned by no one and thus must be managed as a commons resource. This book explores
what Russell termed the ‘wisdom’ necessary to ensure that humanity’s scientific and techni-
cal achievements — and the consequences of these achievements — lead to what he termed
‘contentment’.

The management of the oceans is incredibly complex. Even those employed in the field
of ocean governance are rarely fluent in all its aspects. This ignorance is forgivable: at pres-
ent there are over 150 multilateral international agreements that govern the use of the
marine environment. In turn, many of these agreements establish dozens of multinational
agencies, commissions, organizations and secretariats to oversee their implementation.
These administrative bodies then create policies, guidelines and reporting requirements.
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Increasing the confusion is that many of these agreements often nest hierarchically within
other agreements or require other agreements to be fully implemented in order to operate
successfully. Complicating the Byzantine maze is the fact that many agreements — and
particularly the more important international conventions — are frequently amended. As if
this were not enough, many geographic regions of the ocean are governed by multiple, sepa-
rate regional agreements.

Unsurprisingly, very few people have a comprehensive understanding of how the world’s
oceans are governed and whether this governance is effective. Fewer still can competently
gauge if our current approach to ocean governance is sufficient to address complex global
issues such as climate change, sovereignty claims and supporting indigenous rights.

Purpose of this book

This intent of this book is to provide the reader with an understanding of how nation states
work together to address socioeconomic, environmental and cultural issues with respect to
the management of the world’s oceans. Marine governance is an amalgam of historical
practice and custom, economic and trade considerations, domestic law and policy, and
regional and international agreements. This book provides a systematic overview of ocean
governance with the intention of providing a foundational treatment of how humans
manage the various activities undertaken on, in or under the world’s oceans. How oceans
are governed is captured here under the aegis of ‘marine policy’. Broadly defined, marine
policy is the various courses of action to influence decisions, actions and other ocean-
related matters.

While this text introduces the legal context and international law that underpins ocean
governance, it is not a law textbook nor is it an authoritative guide to any particular inter-
national law or policy. Dozens of textbooks have been written on each of the international
conventions discussed here and the intent is not to duplicate these works. Instead, this book
explores the legal, policy and state approaches to ocean governance to demonstrate the
commonalities and differences in how various sectors (e.g. fishing, transportation) are
governed and the opportunities to integrate governance approaches to improve socioeco-
nomic and environmental outcomes. In particular, this book attempts to provoke the reader,
who may be a specialist in one particular aspect of marine law or policy, towards thinking
about the opportunities and benefits of thinking beyond a sector-based approach to marine
management.

This text primarily focuses on the international aspects of marine management. For this
reason, it is not a treatise on how individual nations manage their domestic waters. While
each nation state (even landlocked states) has legal standing in ocean law and may have its
own set of marine laws and policies, it is not the purpose of this book to preferentially focus
on individual nations and their domestic marine agendas. Since there are many excellent
‘coastal management’ texts, domestic examples will be used only when they are illustrative
of a particular system, approach, philosophy, success or failure.

Why this book now?

The current environmental condition of marine environments world-wide is steadily
declining and these trends have been widely chronicled (Pauly et al., 2002; Roberts, 2013).
Traditional, sector-based approaches to solving socioeconomic and environmental problems
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(such as managing fisheries or regulating transportation) have to date been unable to
resolve the complex social and environmental predicaments facing humanity (see Box 0.1).
Climate change, sovereignty claims and regional economic disparity are not addressed by
simply improving the management of one part of the ocean environment or economy.
Instead, complex, interrelated problems require innovative ways of integrating management
actions towards common goals.

Box 0.1 Governance challenges resulting from the unique characteristics of the
marine environment

e Sector-based, universal solutions are incompatible with the biophysical complexity
of marine environments and interconnections with the economy and human
communities.

e Socioeconomic and ecological interactions at multiple geographical scales are
poorly understood.

e Management based on ‘command and control’ regulatory approaches are less effec-
tive in marine systems because of their dynamism and complexity.

e  Attitudes and time frames are short term, compromising planning for long-term
sustainable solutions.

e A ‘frontier mentality’ prevails that assumes few ecological, thermodynamic and
economic constraints to resource development.

®  Marine systems transcend national and regional boundaries, leaving management
systems developed for property rights (ownership) inadequate.

Source: modified from Glavovic (2008)

Book outline

The discrete inner workings of the oceans are largely invisible to us and often counterintu-
itive to our terrestrial experience. As such, a basic knowledge of the biological and physical
characteristics of marine systems is required to understand how the application of marine
law and policies may impact marine environments. An ‘Oceans 101" is provided in Chapter
1 to familiarize the reader with the structure, function and processes that operate in marine
environments. It begins with an exploration of the differences between terrestrial and
marine environments. The intent of this section is to evince how our ‘land referenced’
perspective instills a bias that must be overcome if we are to fully embrace how marine envi-
ronments could be governed. The chapter then outlines the major biological,
oceanographic and physiographic characteristics and features of marine environments and
the relationship of these features to their astute management.

Chapter 2 introduces the history and operation of international law. Within this chapter
is a discussion of the types of ocean ownership regimes, an introduction to the world’s differ-
ent legal systems, and a brief explanation of the workings of international law. The chapter
then introduces international marine law and the differences between marine law and other
legal systems. Finally, the chapter introduces the United Nations Convention on the Law
of the Sea (LOSC). The LOSC is one of the most comprehensive international agreements
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created and tomes written solely on the LOSC and its application abound. This chapter
provides an overview of the content and operation of the LOSC while subsequent chapters
will delve further into the specific functions of the Convention.

An introduction to the field of policy encompasses Chapter 3. It explores the purpose of
public policies, types of policies and the relationship between law and public policy. The
unique characteristics of marine law and policy are then discussed with particular attention
to areas beyond national jurisdiction (the high seas and deep seabed). The third chapter
concludes with an exploration of the application of various types of policy instruments in
marine environments. These include regulatory, economic, price-based, quantity-based,
market enhancement, informational and voluntary instruments.

Chapter 4 reviews how policies are formed, the characteristics of policy development,
considerations in selecting policies and methods for selecting and analysing policies.
Qualitative versus quantitative policy analysis figures substantially in this analysis.

The primary international mechanisms that govern the protection and preservation of
the oceans — along with the important regional conventions and examples of bilateral and
multilateral agreements — are presented in Chapter 5. The chapter begins with a discussion
on the primary threats to marine biodiversity: overharvesting, habitat loss, introduced
species, global climate change and pollution. This is followed by a brief history of interna-
tional environmental marine law and policy. The remainder of the chapter outlines the
primary international and regional agreements governing the protection of marine envi-
ronments.

The operation and regulation of marine fisheries is discussed in Chapter 6. The chapter
provides an overview of marine fisheries management, focusing on divergent approaches
(single-species, multi-species, ecosystem-based) that have been applied — sometimes
successfully and sometimes not. A history of international fisheries law and policy is then
provided along with a summary of the organizations that oversee fisheries management. The
primary international agreements that govern fishing are then discussed.

The seventh chapter explores the operation and regulation of international marine trans-
portation. First, it begins with an overview of contemporary shipping and introduces marine
transportation law and policy. Organizations that regulate marine transportation are then
discussed along with the key international conventions and agreements dealing with the
ship, shipping company and seafarer. The chapter then addresses international laws and
policies related to maritime security (including piracy) and the environmental effects of
shipping.

The polar regions (Arctic and Antarctic) warrant a separate treatment in Chapter 8
since they have unique governance arrangements due to their remoteness, inhospitable
climate and unique biological systems. While the polar regions are similar in climate, they
are distinctive in almost all other respects, be they biological structure, governance or
human use. Chapter 8 introduces the Antarctic and Southern Ocean and the Antarctic
Treaty System that governs these regions. Governance of the Arctic regions is then
discussed along with the key institutional arrangements that assist with Arctic management.

Chapter 9 introduces the international law and policy instruments that apply to ocean
energy and mining activities. It first differentiates energy and mining opportunities between
the continental shelves and the deep seabed; it then discusses the role of the LOSC in
energy and mineral development. Organizations that oversee energy and mining activities
are then reviewed. A brief summary of marine energy and mineral resources and their
management in the continental shelf and deep sea areas ensues.



