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Preface

Whenever one is confronted with a particular intellectual property issue for
which one’s national law does not appear to offer an immediate answer, a
common reflex is often to enquire whether that issue has already given rise to
some discussion in the United States or in the European Union. The state of
their technological development and the size of their economies make these
two jurisdictions natural leaders in the search for solutions with respect to
intellectual property matters. This leadership has also manifested itself on an
institutional scale: if several European countries were instigators of the found-
ing intellectual property conventions, the Paris Convention for the Protection
of Industrial Property of 1883 and the Berne Convention for the Protection of
Literary and Artistic Works of 1886, the driving force behind the Agreement
on Trade-related Aspects of Intellectual Property Rights of 1994 has been the
United States.

Over a century of events separates these two eras in the development of
intellectual property law. It is already possible to appreciate that one of the key
differences in the political environment of these instruments is the rise of the
developing world as an active participant in the quest for a truly international
understanding of intellectual property law. The Doha Declaration on the
TRIPS Agreement and Public Health is the most conspicuous manifestation of
this evolution. At the forefront of the international process, a North—South
dialogue is thus engaged between developing countries and the leaders of the
industrialised world.

While this dialogue is taking place, another movement is unfolding: other
industrialised and industrialising countries are trying to find their own position
amid these circumstances. One of these countries is Canada. Neither a super-
power nor a developing country, yet a member of the G8, Canada must have
intellectual property rules that are in keeping with international developments,
but that remain adapted to its own economic and social realities. The texts that
have been brought together in this volume are meant to highlight particular
approaches to various issues within intellectual property law that have devel-
oped in Canada. Some pertain more to legislative solutions, while others stem
mostly from judicial reasonings. All of them betray a preoccupation for solu-
tions that suit national needs that need not necessarily coincide perfectly with
those of its international allies. Of course, it has not been possible to be
exhaustive. Yet, one hopes that this sampling of Canadian intellectual property

Xii
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issues by some of the foremost experts in the field today will give the reader
a taste of the originality of this law.

On a more personal note, I should like to express my gratitude to all the
contributors to this volume who have so readily accepted to take part in this
project. Many thanks also go to Francois Senécal who coordinated the revision
of the texts, to Mohamed Saifeddine Hichri who completed the table of
jurisprudence, as well as to Luke Adams and Nep Elverd and all the members
of the editorial team at Edward Elgar Publishing for their professionalism in
making this book a reality.

Ysolde Gendreau
Montreal, November 2007



Table of jurisprudence

CANADA

682330 Ont. Inc. v. Cineplex Odeon
Corp. (1990), 33 C.P.R. (3d) 408
(F.C.T.D.), aff’d (1990), 33
C.PR. (3d) 413 (FC.T.D.) 191

AB Hassle v. Apotex Inc., [2006] 4
F.C.R. 513 (F.C.A.), 2006 FCA
51 70

ACA Joe International v. 147255
Canada Inc. et al. (1986), 10
C.PR. (3d) 301 (FC.T.D.) 9

Anglo-Canadian Music Publisher’s
Association v. Dupuis (1903), 27
C.S. 485 (Que. S.C.) 122

Application by Pointe-a-Calliére,
Montreal Museum of Archeology
and History for the Reproduction
of Quotations (29 March 2004),
Copyright Board Decision,
online: <http://www.cb-
cda.gc.ca/unlocatable/other/1-
b.pdf> 238

Armand Vaillancourt v. Carbone 14,
[1999] R.J.Q. 490 (Que. C.S.)
178, 181

Astrazeneca Canada Inc. v. Canada
(Minister of Health), [2006] 2
S.C.R. 560 67

Aubry v. Editions Vice-Versa, [1998]
1 S.C.R.591 247,252

Banquet & Catering Supplies Rental
Ltd. v. Bench & Table Rental
World Inc. (1979), 52 C.P.R. (2d)
71 (Que.S.C.) 9

Bayer Inc. v. Canada (Attorney
General) (1998), 84 C.P.R. (3d)
129, [1999] 1 E.C. 553 (E.C.T.D)
99

Bayliner Marine Corporation v.
Doral Boats Ltd. (1985) 5 C.P.R.
(3d) 289 (F.C.T.D.), rev’d [1986]
3FEC.421 (FC.A) 271

Beatrice/Hunt-Wesson Inc. v.
Chocosuisse, Union des
Fabricants Suisses de Chocolat
(1992), 45 C.P.R. (3d) 268
(TM.O.B.) 61

Beatty v. Canada (A.G.) (2004),
[2005] 1 EC.R. 327 [2004] E.C.J.
No. 1162 248

Beauchemin v. Cadieux (1900), 10
Que. KB 255, aff’d (1901) 31
S.C.R.370 124

Belzberg v. British Columbia
Television Broadcasting Ltd
(1981) (unreported, described in
Silber v. British Columbia
Television Broadcasting System
(1985), 25 D.L.R. (4th) 345)
250

Bernard v. Bertoni (1888), 14 Q.L.R.
219 (Que. S.C.) 123

Beullac Ltée. v. Simard (1910), 39
C.S. 97 (Que. S.C.), aff’d (1911)
39 C.S. 517 (Que. S.C.-Revision)
123, 124

Bingo Enterprises Ltd. v. Plaxton
(1986), 26 D.L.R. (4th) 604
(Man. C.A.) 248



Table of jurisprudence XV

Bishop v. Stevens, [1990] 2 S.C.R.
467 238

Black v. The Imperial Book
Company (1904), 8 Ont. L. R. 9
(Ont. C.A.) 113,136

BMG Canada Inc. v. John Doe,
[2005] 4 E.C.R. 81, (2005) 39
C.PR. (4th) 97, aft’g BMG
Canada Inc. v. John Doe, [2004]
3 F.C.R. 241, (2004) 32 C.PR.
(4th) 64 227, 230, 231, 232,
233, 234, 235, 236, 237, 241,
243, 244, 245, 252, 258, 259,
260, 261, 262, 263, 264, 266

Bristol-Myers Squibb Co. v. Canada
(Attorney General), [2005] 1
S.C.R. 533, 2005 SCC 26 67,
93

British Columbia Automobile Assn.
v. Office and Professional
Employee’s International Union
(2001), 10 C.PR. 423 (B.C.S.C.)
32

Cadbury Schweppes Inc. v. FBI
Foods Ltd., [1999] 1 S.C.R. 142
253

Canada Publishing Co. v. Gage
(1885), 11 S.C.R. 306 284

Canadian Blood Services/Société du
Sang v. John Doe (17 June 2002),
(Ont. S.CJ.) 261

Canadian Broadcasting Corp. v.
Copyright Appeal Board (1986),
17 C.PR. (3d) 460 (F.C.A.) 213

Canadian Cable Television
Association v. Canada (Copyright
Board), [1993] 2 F.C. 138
(FC.A) 212

Canadian Council of Blue Cross
Plans v. Blue Cross Beauty
Products Inc., [1971] E.C. 543
(FC.T.D.) 29,31

Canadian Olympic Association v.
Konica Canada Inc. (1991), 39
C.PR. (3d) 400 (FC.A.) 6

Canadian Private Copying
Collective v. Amico Imaging
Services Inc. (2004), 249 F.T.R.
312 (EC.T.D.) 271

Canadian Private Copying
Collective v. Canadian Storage
Media Alliance (2004), 36 C.P.R.
(4th) 289, [2005] 2 E.C. 654
(F.C.A)) 200, 212, 218, 305

Caron v. Association des Pompiers
(1992), 42 C.PR. (3d) 292
(EC.T.D.) 143,162

CCH Canadian Ltd. v. Law Society
of Upper Canada (2002), 18
C.PR. (4th) 161 (F.C.A.); varied
CCH Canadian Ltd. v. Law
Society of Upper Canada, [2004]
1 S.C.R. 339, 2004 SCC 13 67,
139, 140, 142, 143, 154, 155,
156, 157, 158, 159, 161, 238,
239, 240, 241, 291, 301

Centre Ice Ltd. v. National Hockey
League (1994), 53 C.P.R. (3d) 34
(FC.A) 93

Cheskes et al v. A.G.(Ont.), [2007]
0O.J. no. 3515, 2007 CanLII
38387 (Ont. S.C.) 247

Ciba-Geigy Canada Ltd. v. Apotex
Inc, [1992] 3 S.C.R. 120, (1992)
44 C.P.R. (3d) 289 (S.C.C.)
16,17, 19, 59

Clairol International Corp. v.
Thomas Supply & Equipment Co.
Ltd. (1968), 55 C.P.R. 176 (Ex.
Ct.) 29,30, 31, 32

Compagnie Générale des Etablisse-
ments Michelin-Michelin & Cie v.
National Automobile, Aerospace,
Transportation and General



Xvi Table of jurisprudence

Workers Union of Canada (CAW-
Canada) (1996), 71 C.P.R. (3d)
348, [1997] 2 E.C. 306, [1996]
F.C.J. 1685 (EC.T.D.) 29,31,
32, 265, 286

Compo Co. v. Blue Crest Music Inc.,
[1980] 1 S.C.R. 357 238

Compro Communications Inc. v.
Communications Promo-Phone
LT Inc. (1991), 41 C.P.R. (3d)
260 (Que. S.C.) 17

Comstock Canada v. Electec Ltd
(1989), 28 C.P.R. (3d) 495
(FC.T.D.) 278

Consumers Distributing Co. v. Seiko
Time Canada Ltd., [1984] 1
S.CR.583 5,9,59

Cuisenaire v. Southwest Imports,
[1968] 1 Ex. C.R. 493 274,290

David v. McArthur (1969), 10
D.L.R. (3d) 250, rev’d (1970) 17
D.L.R. (3d) (B.C.C.A.) 250

Demco Manufacturing Inc. c. Foyer
d’artisanat Raymond inc., [2006]
J.Q. no 222, 2006 QCCA 52 16

Desputeaux v. Editions Chouette
(1987) inc. (2001), 16 C.P.R.
(4th) 77 (Que. C.A.); rev’d
Desputeaux v. Editions Chouette
(1987) inc., [2003] 1 S.C.R. 178
176, 178, 179, 187

Director of Investigation and
Research v. NutraSweet & Co.
(1990), 32 C.PR. (3d) 1 (Comp.
Trib.) 308

Director of Investigation and
Research v. Warner Music
Canada Ltd. (1997), 78 C.P.R.
(3d) 321 (Comp. Trib.) 308

Dolmage v. Erskine (2003), 23
C.P.R. (4th) 495 (O.S.C.J., Small
Claims) 188, 190

Dr. Q. v. College of Physicians and
Surgeons of British Columbia,
[2003] 1 S.C.R. 226 217

Dubiner v. MCA Canada Ltd.
(1976), 30 C.P.R. (2d) 281 (Ont.
H.C.) 29

Dumont Vins & Spiritueux Inc. v.
Celliers du Monde Inc., [1990]
R.J.Q. 556 (Que. S.C.) 13

Dumont Vins & Spiritueux Inc. v.
Celliers du Monde Inc., [1992] 2
E.C. 634 (F.C.A)), (1992), 42
C.PR. (3d) 197 12,13

Energy Absorption Systems Ltd v. Y.
Boissonneault et Fils Inc. (1990),
30 C.PR. (3d) 420 (F.C.T.D.)
275

Euro-Excellence Inc. v. Kraft
Canada Inc., 2007 SCC 37, rev’g
Kraft Canada Inc. v. Euro
Excellence Inc. (2005), 47 C.P.R.
(4th) 113 (F.C.A.), rev’g Kraft
Canada Inc. v. Euro Excellence
Inc. (2003), 25 C.P.R. (4th) 22
(F.C.T.D.) 287,288, 289, 291,
292, 308

Ferguson v. McBee Technographics
Inc. (1989), 24 C.PR. (3d) 240
(Man. Q.B.) 251

Ferring Inc. v. Canada (Attorney
General) (2003), 26 C.P.R. (4th)
155, 2003 FCA 274 94, 95

First Nations Limited Partnership v.
John Doe (3 June 2002), (Ont.
S.CJ.) 261

Free World Trust v. Electro Santé
Inc., [2000] 2 S.C.R. 1024, 2000
SCC35 67

FWS Joint Sports Claimants v.
Canada (Copyright Board),
[1992] 1 EC. 487 (F.C.A.) 213

FWS Joint Sports Claimants Inc. v.



Table of jurisprudence

Border Broadcasters Inc. (2001),
16 C.P.R. (4th) 61 (FC.A.) 215

Garland v. Gemmill (1887), 14
S.C.R. 321 124

General Motors of Canada Ltd. v.
City National Leasing, [1989] 1
S.C.R.641 10

Glaxo Wellcome PLC v. M.N.R.
(1998), 81 C.PR. (3d) 372
(FC.A.) 243,244

Gnass v. Cité d’Alma, (23 November
1973), Roberval A-158 (Que.
C.S.); (30 June 1977), Quebec
09-000032-745 (Que. C.A.)
174

Gould Estate v. Stoddard Publishing
Co. (1996), 31 C.C.L.T. (2d) 224
(Ont. Gen. Div.), rev’d (1998), 39
O.R. (3d) 545 (Ont. C.A.) 248

H.J. Heinz Co. of Canada Ltd. v.
Canada (Attorney General),
[2006] 1 S.C.R. 441 257, 265,
266

Harvard College v. Canada
(Commissioner of Patents),
[2002] 4 S.C.R. 45, (2002) 219
D.L.R. (4th) 577, 2002 SCC 76
68, 74, 76, 77, 265, 291, 301

Helbronner v. Daoust (1915), 49
C.S. 65, [1917] Droit d’ Auteur 58
(Que. S.C.) 167

Hoffmann-La Roche Ltd. v. Canada
(Minister of Health) (2005), 40
C.P.R. (4th) 108, 2005 FCA 140
95

Hollingsworth v. BCTV, a division of
Westcom TV Group Ltd., [1998]
B.C.J. No. 2451, [1999] 6
W.W.R. 54, 59 B.C.L.R. (3d) 121
(B.C.C.A.) 251

Hubert v. Mary (1906), 15 B.R. 381
(Que. C.A.) 113,122,136

Xvii

Imperial Tobacco Co. v. Registrar of
Trademarks, [1939] 2 D.L.R. 65
(Ex. Ct.) 281

INAO v. Brick Brewing Co. Ltd.
(1995), 66 C.P.R. (3d) 351
(TM.O.B.) 60

INAO v. Pepperidge Farm, Inc.
(1997), 84 C.PR. (3d) 540
(TM.O.B.) 61

Institut National des Appellations
d’Origine des Vins et Eaux-de-Vie
[‘{INAO’] et al. v. Andres Wines
Ltd. et al. (1987), 16 C.P.R. (3d)
385 (Ont. H.C.J.), aff’d (1990),
30 C.PR. (3d) 279 (Ont. C.A.)
60

Insurance Corporation of British
Columbia v. Somosh (1983), 51
B.C.L.R. 344 250

Interlego AG v. Irwin Toy Ltd.
(1985), 3 C.P.R. (3d) 476
(FC.T.D.) 31,274

Irwin Toy v. Doe (2000), 12 C.P.C.
(5th) 103 (Ont. S.C.J.) 261

J.M.F. v. Chappell, [1998] B.C.J.
No.276 249

Janssen-Ortho inc. v. Novopharm
Ltd. (2006), 57 C.P.R. (4th) 6,
2006 FC 1234 93

John Maryon International Ltd v.
New Brunswick Telephone Co.
Ltd (1982), 141 D.L.R. (3d) 193
(N.B.C.A)) 174

Joseph v. Daniels (Brent Daniels
Photography) (1986), 4 B.C.L.R.
(2d) 239, 11 C.P.R. (3d) 544
251

Joubert v. Geracimo (1916), 26 B.R.
97, 35 D.L.R. 683 (Que. K.B.)
113, 122, 166, 167

Kibale v. Canada, [1991] F.C.J. No.
634 (F.C.) (QL) 261



Xviii

Kilvington v. Goldberg (1957), 8
D.L.R. (2d) 768 (Ont. H.C.)
143, 162

Kirkbi AG v. Ritvik Holdings Inc.,
[2005] 3 S.C.R. 302, 2005 SCC
65 3,9,10,11,12,17,18, 19,
21, 24, 59, 269, 279, 281, 282,
290, 291, 304

Lac Minerals Ltd. v. International
Corona Resources Ltd., [1989] 2
S.C.R. 574, [1989] S.C.J. No. 83
253

Langlois v. Vincent (1874), 18
Lower Canada Jurist 160 (Que.
S.C.) 123

Lapierre-Desmarais v. Editions
Fides, J.E. 99-1424 (C.Q.) 178,
182, 190

Lavigne v. Canada (Office of the
Commissioner of Official
Languages), [2002] 2 S.C.R. 773
265

Les Ateliers Tango Argentin Inc v.
Festival d’Espagne et d’Amérique
Latine Inc. (1997), 84 C.P.R. (3d)
56 (Que. S.C.) 178,190

Les rotisseries St-Hubert Ltée v. Le
Syndicat des Travailleur(euse)s
de la rétisserie St-Hubert de
Drummondyville (C.S.N.) (1986),
17 C.PR. (3d) 461 (Que. S.C.)
9,16

Loblaw Companies Ltd. v. Aliant
Telecom Inc., [2003] N.B.J. No.
208 (N.B.Q.B.) (QL) 261

MacDonald et al. v. Vapor Canada
Ltd., [1977] 2 S.C.R. 134
7,8

Mainetti SpA v. E.R.A. Display Co.
(1984), 80 C.PR. (2d) 206
(FC.T.D.) 278

Maple Leaf Broadcasting Company

Table of jurisprudence

Limited v. CAPAC, [1954] S.C.R.
624 213

Matrox Electronic Systems v.
Gaudreau, [1993] QJ No. 1228
(Que. S.C.) 275

Mattel, Inc. v. 3894207 Canada Inc.,
[2006] 1 S.C.R. 772 22,25, 26,
27, 30, 67

MciIndoo v. Musson Book Co.
(1916), 35 O.L.R. 342 (Ont.
C.A.) 284

Medovarski v. Canada (Minister of
Citizenship and Immigration);
Esteban v. Canada (Minister of
Citizenship and Immigration),
[2005] 2 S.C.R. 539 179

Merck Frosst Canada Inc. v. Canada
(Minister of National Health and
Welfare) (1994), 55 C.P.R. (3d)
302 (FC.A) 93

Milliken & Co. v. Interface Flooring
(T.D.), [1998] 3 F.C. 103
(FC.T.D.) 271

Milton v. Savinkoff, [1993] B.C.J.
No. 2396 (B.C.S.C.) 251

Monsanto Canada Inc. v. Schmeiser,
[2004] 1 S.C.R. 902, 2004 SCC
34 68, 69,70,74,77,78

Morang and Co. v. LeSueur (1911),
45S.C.R.95 165,178, 299

Morang and Co. v. Publishers’
Syndicate (1900), 32 O.R. 393
133

Moreau v. St. Vincent, [1950] Ex.
C.R. 198 (Can. Ex. Ct.) 144

Motel 6, Inc. v. No. 6 Motel Ltd. et
al. (1981), 56 C.P.R. (2d) 44
(FEC.TD.) 9

Neighbouring Rights Collective of
Canada v. Society of Composers,
Authors and Music Publishers of
Canada (2003), 26 C.P.R. (4th)
257 (F.C.A.) 214,216



