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Preface to the Third Edition

“Immigration is an issue you can hardly mention without having steam
coming out of people’s ears.”’ So wrote David Broder, one of America’s
foremost political commentators, in October 1994. Anyone who followed
the news during the 1994 elections, particularly the news from California,
knows what he is talking about. The political climate now could hardly be
more different from early 1991, when we finished work on the second edi-
tion. Congress then had just enacted a major revision of the immigration
laws, the Immigration Act of 1990. Among many other changes, that legis-
lation increased the level of annual legal immigration by a few hundred
thousand. The bill excited little public debate or focused commentary in
the United States, even though the increase ran sharply against a global
tide of restrictionism then gaining force. Our challenge in writing that edi-
tion was to provide a vehicle for understanding an unnecessarily complex
new law and the policies it embodied, at a time when many of the imple-
menting regulations were not in force.

By 1994 it seemed that political debaters were trying to make up for the
lack of public discussion—or simple lack of volume—that surrounded the
1990 changes. California, suffering more than the rest of the country from
recession, but also the home to more immigrants, both legal and illegal,
than any other state, blazed the trail. Proposition 187 presented its voters
with a direct opportunity to vote on measures that would crack down on
illegal migration (or so it was argued), by denying to undocumented aliens
most state services, including even elementary education, and by requiring
state officials to check the immigration status of virtually all their clientele.
Some politicians called for a constitutional amendment to deny birthright
citizenship to children born in this country of undocumented alien mothers.
Members of Congress joined in with proposals to impose a moratorium on
immigration or to slash admission levels permanently. Opponents de-
nounced these measures, from the left, as discriminatory scapegoating, and
sometimes from the free-market right as unrealistic restrictions in a world
of tighter interdependence where goods and capital already move with few
hindrances across national borders. Proposition 187 nonetheless passed
with nearly 60 percent of the California vote; implementation was immedi-
ately stayed by litigation challenging its constitutionality. The Constitution
remains intact, as do the immigration levels established in 1990, but these
issues will probably figure prominently in the 104th Congress and indeed in
the 1996 elections. And Congress and the President have both supported
steep increases in the budgets of the immigration agencies, in order to re-
spond more directly to the challenge of controlling illegal migration.

Meantime, two of the country’s most serious foreign policy crises cen-
tered on migration—the boat migrations from Haiti and Cuba. The former
was largely resolved, at least for the time being, by a massive U.S. military

1. Broder, Immigration: ‘Time for Reason and Logic,” Wash. Post, Oct. 4, 1994, at A17.
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vi PREFACE TO THE THIRD EDITION

intervention in Haiti, under UN authority. The Cuban raft flow brought an
end to the open-door policy for all Cubans who escaped the island, a policy
that had lasted 35 years and had defied the Cold War’s demise for a half-
decade. It also launched the United States on a new and untested scheme
for increased legal migration from Cuba, including a guaranteed minimum
of 20,000 admissions per year. But both solutions left open new questions
about the use of offshore “safe havens” of the kind still in operation at the
U.S. naval base at Guantanamo.

In short, immigration is no longer a stepchild of policy analysis (indeed,
migration is increasingly counted as a legitimate issue of high politics by
national security scholars and analysts), and it commands increasing atten-
tion in the law schools. None of these developments have made the policy
questions easier to resolve, of course, but they have produced an abundance
of new practice and new analysis upon which we draw extensively here.
For example, Section 3C, which examines the issue of undocumented migra-
tion, has been completely rewritten and significantly expanded, including
analysis of Proposition 187. Chapter Eight takes account of the Cuban and
Haitian cases and of new asylum regulations that went into effect in early
1995, as well as the increasingly salient issue of gender-based claims to
refugee status. We have also tried throughout the book to incorporate
expanded attention to the treatment of aliens after admission—both consti-
tutional doctrine and ongoing legislative policy changes. Thus we discuss
such cases as Graham v. Richardson, Mathews v. Diaz, Cabell v. Chavez-
Salido and Plyler v. Doe in Chapter Three and often refer to these issues
elsewhere. And of course we are now able to present the 1990 statutory
changes in the full light cast by the implementing regulations and four
years of operation. Comparable updating, covering both case law and poli-
cy, will be evident in each of the chapters.

For this edition of the casebook, the two veteran authors are also pleased
to welcome a new collaborator, who has brought a fresh perspective and a
remarkable level of energy to the task. This change proved quite timely,
because just as we were considering that expansion of the team, Alex
Aleinikoff joined the ranks of the Immigration and Naturalization Service
as its General Counsel. As a result, he has played only a minimal role in
the preparation of this volume, and is certainly not to be held accountable
for the editorial comments, speculations, or argumentative questions in-
cluded in these materials. A fortiori the traditional disclaimer applies with
full force: opinions expressed or implied here are not to be taken as repre-
senting the views of the INS or the U.S. government.

Most of our work on the book was completed in December 1994. We
have found it possible, however, to incorporate brief mention of a few later
developments, through February 1995. The casebook is designed to be used
with an accompanying supplement containing relevant statutes, treaties,
regulations, and forms.?

2. Immigration and Nationality Laws of the United States: Selected Statutes, Regulations
and Forms (T. Aleinikoff, D. Martin, & H. Motomura eds., West Publishing Co., 1995 ed.).
Updated statutory supplements are expected as legislative changes warrant.
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Preface to the First Edition

For decades, immigration and nationality law has been something of a
neglected stepchild in the law schools. Most schools offer no immigration
course at all. Where courses exist, they typically focus on the practical busi-
ness of learning a complex statute and preparing students for careers as
immigration attorneys, often finding little time to devote to larger issues of
policy and principle.

Immigration law has suffered from the lack of sustained academic
attention. All too often, instead of measured policy debate, one encounters
in this field merely the polarized confrontation of charge and counter-
charge: government supporters reflexively advocating a hardline response;
government opponents reflexively assuming that maximum advocacy for
the particular aliens involved will bring about the best public policy. We
don’t deny that the issues are the kind that stir—and ought to stir—deep
feelings. But we believe there is far more room for careful and balanced
study of long-term policy options, even among those who care passionately
about the ultimate values at stake. Law schools should serve as one impor-
tant forum for such exploration.

As law students, we too enjoyed little exposure to the subject. Later,
during stints in government service in Washington, each of us found him-
self dealing occasionally with immigration matters, but we discovered our
mutual interest in the subject only when the Cuban boatlift of 1980 brought
lawyers from the Departments of Justice and State together. There is noth-
ing like a full-fledged crisis—especially one offering no satisfactory solu-
tions—to cement an appreciation of the subject’s fascinations and frustra-
tions. We carried that interest with us when we moved into the academy,
along with vague intentions to teach immigration law, but with little idea of
just what was in store.

Now, after teaching and writing in the field for several years, we have
come to wonder how the intrinsic attractions of the subject for classroom
teaching have gone so widely unnoticed. Immigration law, we have learned,
can be one of the richest and most rewarding subjects for both students and
professors. It is redolent of our national history, reflecting both successes
that are the legitimate source of national pride, and dispiriting failures.
Major public policy issues appear repeatedly, posing deeper questions con-
cerning national identity, membership, moral philosophy, constitutional
interpretation, public law, public administration, international relations,
and the limits of practical politics. Immigration law also furnishes a vital
setting for studying the interaction of our three branches of government.
Indeed, we have been struck by how many major Supreme Court decisions
on larger questions of administrative and constitutional law have been
decided in immigration cases—the legislative veto case, INS v. Chadha, 103
S.Ct. 2764 (1983), being only the latest example.

ix



X PREFACE TO THE FIRST EDITION

An immigration course, however, need not always keep the student at
the heights occupied by great questions of philosophy, public policy, and
constitutional interpretation. Immigration law also provides a worthy vehi-
cle for refining basic lawyering skills, especially the capacity for close read-
ing of an intricate statute and the discipline of mastering a specialized tech-
nical vocabulary. One judge who had just struggled through a complex
interpretive task reflected on his experience:

Whatever guidance the regulations furnish to those cognoscen-
ti familiar with [immigration] procedures, this court, despite
many years of legal experience, finds that they yield up mean-
ing only grudgingly and that morsels of comprehension must
be pried from mollusks of jargon.

Dong Sik Kwon v. INS, 646 F.2d 909, 919 (5th Cir.1981). Students ought
to learn how to wield their escargot forks expertly, and then they should be
inspired to ask whether the food could not be prepared in a more sensible
way.

Beyond this, the student of immigration law must develop an awareness
of how legislation evolves and an ability to make use of the materials of leg-
islative history—for today’s Immigration and Nationality Act (INA) is the
product of over a hundred years of congressional efforts to fashion laws that
regulate immigration. There are also thousands of administrative and judi-
cial precedents, often in remarkable conflict with one another in both hold-
ing and spirit. These provide excellent raw materials for practice in the art
of advocacy, hypothetically representing either a private client or a govern-
ment agency.

There may be many reasons for immigration law’s historical insularity.
But we wrote this book with the conviction that a lack of good teaching
materials has played a role--materials with which nonspecialists might feel
comfortable but which specialists might also find challenging. (In this
respect, we remember well our own problems when we first taught the
course.) When we began our work on this book, there was no casebook at
all on the subject of immigration law. Treatises existed, and various kinds
of manuals that have been used as the basis for the course by practitioners
of many years’ experience. But it is a daunting prospect for nonspecialists
to put together workable supplemental materials on their own, especially if
they aspire to teaching more than just the technical details.

We hope this book will contribute toward ending the law schools’ neg-
lect and the subject’s insularity. We have consciously sought to make the
reader aware of the broader dimensions of the subject, but without ignoring
the nuts-and-bolts foundation that a novice practitioner in the field would
find necessary. We don’t spend time, for example, exploring all 19 grounds
for deportation appearing in INA § 241(a). We do devote enough attention
to selected grounds, however, as well as the basic structure of those provi-
sions, so that a student would know where to turn for answers to the
detailed questions that might arise in practice. We have aimed, above all, at
recapturing immigration law as a worthy and exciting area for academic
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study, without losing sight of the basic learning a student must master if he
or she chooses to open an immigration practice the following year. Whether
we have succeeded in these aims remains to be seen, but we invite users of
this book—instructors and students—to write us with their reactions and
suggestions for expanded or reduced coverage.

We have also consciously tried to avoid the polarities that often beset
the field. It is easy to develop sympathy for the individual alien involved in
a particular case, and to strive to mold the legal doctrine to bring about a
warm-hearted result for that person. Too many law review notes, and often
judges as well, succumb to this temptation, neglecting to take adequate
account of the long-term implications for an immigration system that must
cope with millions of applications each year. We try to keep the reader
aware of that larger systemic perspective—without suggesting that systems
should always prevail over warm-heartedness, of course.

k Kk ok

ALEX ALEINIKOFF
DavID MARTIN

November 30, 1984



Technical Matters

EDITING STYLE

In editing cases and other materials reprinted here, we have marked
textual deletions with asterisks, but we have often omitted simple citations
to cases or other authorities without any printed indication. Similarly, we
have deleted footnotes from reprinted materials without signalling the
omission. Where we chose to retain a footnote, however, we have main-
tained the original numbering. Our own footnotes appearing in the midst
of reprinted materials are marked with alphabetical superscripts; they also
end with the notation “—eds.” When we drop footnotes to text that we
wrote ourselves, we have used the ordinary numerical designations.

INA CITATIONS

How to cite the sections of the Immigration and Nationality Act (INA)
posed a special problem. Most—but not all—court decisions refer to INA
provisions by means of the numbers employed in Title 8 of the U.S. Code,
where the Act is codified. This is understandable, even though the system
used to translate Act numbers into U.S. Code numbers strikes us as eccen-
tric and unpredictable. But specialists in the field almost religiously employ
the INA section numbers and would be mystified at references to the U.S.
Code enumeration.

We decided ultimately to use the section numbers of the Act consistent-
ly throughout this book, to the exclusion of the U.S. Code numbers—and
not only because we expect our readers to count themselves as specialists
before they are finished. The administrative framework for regulations and
Operations Instructions is intimately linked to the numbering scheme of
the original Act. For example, regulations implementing the exclusion pro-
visions, § 212 of the INA, appear in Part 212 of 8 C.F.R. Operations In-
structions are similarly coded. Anyone even minimally active in the field
therefore will profit from acquaintance with this fundamental numbering
scheme.

Consequently, to avoid confusion, we have excised references to the Act
using the U.S. Code numbering system from all cases and materials, and
substituted direct INA section references, without expressly indicating
where such substitutions have occurred. Readers who must know the cor-
responding U.S. Code number will find a conversion chart below.

ABBREVIATED CITATION FORMS

Most citations in the book conform generally to A Uniform System of
Citation, customarily used by law journals. For a few items that are cited
frequently, however, we have abbreviated even further.

GM &Y C. Gordon, S. Mailman, and S. Yale-Loehr, Immigra-
tion Law and Procedure (rev. ed. 1995). (The leading
xiii



TECHNICAL MATTERS

IMFA

INA

IRCA

treatise in the field, available now as a 12-volume
looseleaf set, including five volumes containing prima-
ry materials [INA, regulations, Operations Instruc-
tions, etc.].)

Immigration Marriage Fraud Amendments of 1986,
Pub.L. No. 99-639, 100 Stat. 3537.

The Immigration and Nationality Act. (Passed in
1952, Pub.L. No. 82-414, 66 Stat. 163, as a comprehen-
sive codification replacing earlier immigration and
nationality laws, and frequently amended since then.
The Act itself is codified, according to an idiosyncratic
numbering scheme, in Title 8 of the United States
Code; a conversion chart, showing corresponding sec-
tion numbers, appears below. We cite by INA section
number, not U.S.C. section number, to the current
amended statute.)

Immigration Reform and Control Act of 1986, Pub.L.
No. 99-603, 100 Stat. 3359.

INS Statistical Yearbook

Interp.Rel.

1990 Act

O.L

United States Department of Justice, Immigration and
Naturalization Service, Statistical Yearbook of the Im-
migration and Naturalization Service.

Interpreter Releases. (The leading reporting service on
administrative, legislative and judicial developments in
the immigration field. It is published weekly by Feder-
al Publications, Inc.)

Immigration Act of 1990, Pub.L. No. 101-649, 104
Stat. 4978

Operations Instructions. (The manual of detailed
guidelines and policy statements issued by the Immi-
gration and Naturalization Service and used by immi-
gration officers in implementing the statute and the
regulations. Those Instructions which have been re-
leased to the public are reprinted in Volume 9 of the
GM & Y treatise.)

SCIRP, Final Report; SCIRP, Staff Report; SCIRP, Appendix A, etc.

Select Commission on Immigration and Refugee Policy
(SCIRP), U.S. Immigration Policy and the National
Interest, Final Report and Recommendations (1981);
id., Staff Report, Supplement to the Final Report and
Recommendations of [SCIRP]; id., Appendix A to the
Staff Report, etc. (The Select Commission, composed
of four public members, four Cabinet officers, four
Senators, and four Representatives, was chartered by
statute in 1978. Act of October 5, 1978, Pub.L. No.
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95-412, 92 Stat. 907. Each lettered appendix to the
staff report was published as a separate volume; the
appendices represent important compilations of re-
search materials on the specific subject to which the
volume is dedicated.)



Acknowledgments

The authors wish to express their thanks to copyright holders and
authors for permission to reprint excerpts from the following materials.

Ackerman, Bruce, Social Justice in the Liberal State, pp. 89-95. Copyright
© 1980 by the Yale University Press. Reprinted by permission of the
publisher.

Aleinikoff, T. Alexander, Aliens, Due Process and “Community Ties”: A
Response to Martin, 44 University of Pittsburgh Law Review 237
(1983). Copyright © 1983. Reprinted by permission.

Aleinikoff, T. Alexander, The Meaning of “Persecution” in U.S. Asylum
Law, 3 International Journal of Refugee Law 1 (1991). Copyright ©
1991. Reprinted by permission of the Oxford University Press.

Barich, Bill, Reporter at Large: La Frontera, in The New Yorker, December
17, 1990. Copyright © 1984 by Bill Barich. Originally in The New
Yorker. Reprinted by permission of International Creative Manage-
ment.

Bickel, Alexander, The Morality of Consent, ch. 2. Copyright © 1975 by the
Yale University Press. Reprinted by permission of the publisher.

Borjas, George, Friends or Strangers (1990). Copyright © 1990. Reprinted
by permission of the author.

Bruck, Connie, Springing the Haitians, The American Lawyer, September
1982, pp. 36-39. Copyright © 1982. Reprinted by permission.

Calavita, Kitty, Employer Sanctions Violations: Toward a Dialectical Model
of White Collar Crime, 24 Law and Society Review 1041 (1990). Copy-
right © 1990. Reprinted by permission of the Law and Society Associa-
tion.

Calavita, Kitty, The Immigration Policy Debate: Critical Analysis and
Future Options, in Mexican Migration to the United States: Origins,
Consequences, and Policy Options 151 (W. Cornelius & J. Bustamante
eds. 1989). Copyright © 1989 by the Center for U.S.-Mexican Studies,
University of California, San Diego. Reprinted by permission.

Carens, Joseph H., Aliens and Citizens: The Case for Open Borders, 49
Review of Politics 251 (1987). Copyright © 1987. Reprinted by permis-
sion of the editors of The Review of Politics, University of Notre Dame.

Clark, Rebecca L., Passel, Jeffrey S., Zimmerman, Wendy N., and Fix,
Michael, Fiscal Impacts of Undocumented Aliens: Selected Estimates
for Seven States (1994). Copyright © 1994. Reprinted by permission.

Cornelius, Wayne A., Mexican Migration to the United States: Introduction,
in Mexican Migration to the United States: Origins, Consequences, and
Policy Options 1 (W. Cornelius & J. Bustamante eds., 1989). Copyright

xix



XX ACKNOWLEDGMENTS

© 1989 by the Center for U.S.-Mexican Studies, University of Califor-
nia, San Diego. Reprinted by permission.

Cornelius, Wayne A., Mexican Migration to the United States: U.S. Demand
for Mexican Labor, in Mexican Migration to the United States: Origins,
Consequences, and Policy Options 25 (W. Cornelius & J. Bustamante
eds., 1989). Copyright © 1989 by the Center for U.S.-Mexican Studies,
University of California, San Diego. Reprinted by permission.

Duvall, Donald, Expatriation under United States Law, Perez to Afroyim:
The Search for a Philosophy of American Citizenship, 56 Virginia Law
Review 408, 411-17 (1970). Copyright © 1970. Reprinted by permis-
sion of the Virginia Law Review and Fred B. Rothman & Co.

Ethical Considerations in Immigration Cases, 4 Immigration Law Report
169 (Dec. 1985). Copyright © 1985 by Clark Boardman Co. Ltd., New
York, New York. Reprinted by permission.

Fallows, James, Immigration: How It’s Affecting Us, The Atlantic Month-
ly, Nov. 1983, pp. 88-89. Copyright © 1983. Reprinted with permission.

Fragomen, Austin T., Jr., Del Rey, Alfred J., Jr., Bernsen, Sam, Immigra-
tion Law and Business, vol. 1, §§ 2.4(a), 2.4(c) (1994). Copyright ©
1994 Clark Boardman Callahan, 155 Pfingsten Road, Deerfield, IL
60015 (1-800-323-1336). Reprinted by permission.

Gilboy, Janet A., Administrative Review in a System of Conflicting Values,
13 Law and Social Inquiry 515 (1988). Copyright © 1988 by the Ameri-
can Bar Association. Published by the University of Chicago. Reprint-
ed by permission.

Gordon, Charles, Mailman, Stanley, and Stephen Yale-Loehr, Immigration
Law and Procedure §§ 17.01-17.06, 54.01, 72.04[5], 72.07[3], 81.11[4],
94.01[2]. Copyright © 1993, 1994 by Matthew Bender & Co., Inc. Re-
printed with permission. All rights reserved.

Guendelsberger, John, Implementing Family Unification Rights in Ameri-
can Immigration Law: Proposed Amendments, 25 San Diego L.Rev. 253
(1988). Copyright © 1988, by the San Diego Law Review Association.
Reprinted by permission.

Hansen, Niles, The Border Economy: Regional Development in the South-
west, pp. 1568-59. Copyright © 1981 by the University of Texas Press.
Reprinted by permission of the publisher.

Harper, Elizabeth and Chase, Roland, Immigration Laws of the United
States (3d ed. 1975). Copyright © 1975 by the Bobbs-Merrill Company,
Inc. Reprinted with permission.

Hart, Henry, The Power of Congress to Limit the Jurisdiction of the Feder-
al Courts: An Exercise in Dialectic, 66 Harvard Law Review 1362
(1953). Copyright © 1953 by the Harvard Law Review Association. Re-
printed by permission.

Hart, Henry, and Sacks, Albert, The Legal Process (W. Eskridge & P.
Frickey eds. 1994). Copyright © 1953 by The Foundation Press, Inc.
Reprinted by permission.



ACKNOWLEDGMENTS xxi

Helton, Arthur, Political Asylum under the 1980 Refugee Act: An Unful-
filled Promise, 17 University of Michigan Journal of Law Reform 243
(1984). Copyright © 1984. Reprinted by permission.

Henkin, Louis, Foreign Affairs and the Constitution. Copyright © 1972 by
the Foundation Press, Inc. Reprinted by permission.

Henkin, Louis, The Constitution and United States Sovereignty: A Cen-
tury of Chinese Exclusion and its Progeny, 100 Harv.L.Rev. 853 (1987).
Copyright © 1987 by the Harvard Law Review Association. Reprinted
by permission.

Higham, John, Strangers in the Land: Patterns of American Nativism.
Copyright © 1955 by the Trustees of Rutgers College in New Jersey.
Reprinted by permission.

Interpreter Releases, vol. 57, p. 80 (1980); vol. 59, pp. 144-45 (1982); vol.
61, pp. 442 (1984); vol. 62, p. 507 (1985); vol. 65, pp. 1339-40 (1988);
vol. 70, pp. 1638-39 (1993); Copyright © 1980, 1982, 1984, 1985, 1988,
and 1993 by Federal Publications, Inc. Reprint permission granted by
Federal Publications, Inc.

King, Timothy, Immigration from Developing Countries: Some Philoso-
phical Issues, 93 Ethics 525 (1983). Copyright © 1983 by the Univer-
sity of Chicago. All rights reserved. Reprinted by permission.

Martin, David A., Due Process and Membership in the National Commun-
ity: Political Asylum and Beyond, 44 University of Pittsburgh Law
Review 165 (1983). Copyright © 1983. Reprinted by permission.

Martin, David A., Major Issues in Immigration Law. Copyright © 1987.
Reprinted by permission.

Martin, David A., Mandel, Cheng Fan Kwok and Other Unappealing Cases:
The Next Frontier of Immigration Reform, 27 Virginia Journal of
International Law 803 (1987). Copyright © 1987. Reprinted by permis-
sion.

Martin, David A., Reforming Asylum Adjudication: On Navigating the Coast
of Bohemia, 138 University of Pennsylvania Law Review 1047 (1990).
Copyright © 1990. Reprinted by permission.

Martin, David A., The Refugee Act of 1980: Its Past and Future, 1982
Michigan Yearbook of International Legal Studies 91. Copyright ©
1982 by the Clark Boardman Company. Reprinted by permission.

Massey, Douglas S., Goldring, Luin, and Durand, Jorge, Continuities in
Transnational Migration: An Analysis of Nineteen Mexican Communi-
ties, 99 American Journal of Sociology 1492 (1994). Copyright © 1994
by the University of Chicago. All rights reserved. Reprinted by permis-
sion.

Motomura, Hiroshi, The Curious Evolution of Immigration Law: Proce-
dural Surrogates for Substantive Constitutional Rights, 92 Columbia
Law Review 1625 (1992). Copyright © 1992. Reprinted by permission.



