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FOREWORD

The International Law Commission of the United Nations is generally
considered to be one of the success stories of that Organization. Although
envisaged in the Charter, it was not actually established until 1947. Since
then it has contributed greatly to the “progressive development of inter-
national law and its codification,” to quote from the words of Article 13(1)
of the Charter under which the Commission was established by Resolution
174 (IT) adopted by the General Assembly on 21 November, 1947. Although
Article 15 of the Commission’s Statute enacted by that Resolution pre-
supposed a rather sharp division between “progressive development” and
“codification,” the Commission has in practice abandoned that distinction,
although at first it attempted to adhere to it. In so doing the Commission
laid itself open to some criticism, but the general opinion is that the
Commission was justified in following the course that it did.

The best test of the Commission’s record lies in its achievements, and
these have been remarkable. The Geneva Conventions on the Law of the
Sea 1958, and the Vienna Conventions of 1961, 1963 and 1969, on, respec-
tively, the Law of Diplomatic Relations, the Law of Consular Relations and
the Law of Treaties, were all largely based on the careful preparatory
studies made by the Commission. It cannot, of course, be said that these
Conventions removed all doubts and ambiguities from these substantial
branches of international law, but it is undeniable that they contributed to
a considerable clarification. As a result of the Commission’s work, little is
heard any more of the sterile controversy whether attempts to codify inter-
national law are justifiable or not.

These are no mean achievements in an era when many factors, such as
the great increase in the number of sovereign States and rapid advances in
technology, have been throwing much of the old international law into
confusion. Article 8 of the Commission’s Statute requires that the persons
elected to serve onit “shouldindividually possess the qualifications required
and that in the Commission as a whole representation of the main forms of
civilization and of the principal legal systems of the world should be
assured.” As with other organs of the United Nations, elections to member-
ship of the International Law Commission have sometimes been contro-
versial and on occasions the Commission has been deprived of persons who
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might have made a valuable contribution to its work, but on the whole the
purposes of the architects of the Commission have been achieved. Many
distinguished international lawyers have served on the Commission, often
as a preliminary to being elected as members of the International Court of
Justice, and they have certainly represented varied legal traditions. In this
it helps that persons are elected to serve on the Commission as individuals
and they do not sit there simply as delegates of the separate States of which
they happen to be nationals. Moreover, election for a term of five years
ensures a reasonable blend of continuity in the Commission’s approach to
its task coupled with periodicinfusions of newblood, whichis also necessary
at a time when many new nations are arriving on the international scene,
anxious to make their own special contribution to the formation and
modernisation of rules of international law.

It is particularly appropriate that the present work should have been
produced after several years of careful academic study by Mr. B. G.
Ramcharan, himself a citizen of one of the newer members of the United
Nations and now a servant of that Organization. It is essential for the future
health of international law that its principles be understood and freely
accepted by, and its rules be adapted to the needs of, that large proportion
of the membership of the United Nations which has only come into in-
dependent existence since 1945. The International Law Commission is
making a signal contribution to that end. In this work Mr. Ramcharan
subjects that contribution to a thorough and not uncritical examination.
This examination covers not only the results of the Commission’s work but
also, in considerable detail, its methods of working. Mr. Ramcharan feels
obliged to make some criticisms of the Commission, but his criticisms are
fair and, what is even more important, constructive. The author is, there-
fore, to be congratulated on writing a book which will in its own way

contribute to ‘“‘the progressive development of international law and its
codification.”

D.H.N. JOHNSON
Professor of International Law

The University of Sydney
10 September, 1976



PREFACE

This study was prompted by the recent long-term review by the Inter-
national Law Commission of its future approach and programme, which
took place between 1967 and 1973, and which is to continue in the course of
future sessions. The main inquiry covers the present approach of the
Commission to the codification and development of international law. Our
finding in this regard is that the Commission’s basicapproachis an empirical
or pragmatic one. It tries to ascertain rules which are likely to be useful to
States in the conduct of their international relations and rules and formula-
tions to which they are likely to agree; and it proceeds to treat each topic
accordingly. It has concerned itself principally with the main chapters of
international law, adapting and extending them to present conditions and
needs.

The pragmatism of the Commission pervades the various facets of its
approach — for example, taking the titles of chapters of this study, its
organization and working methods, its general approach, its juristic metho-
dology, its political approach and its approach to theories and principles of
international law.

Within the framework of the main investigation we also enquire into the
future approach and programme of the Commission. Here we offer two
sub-theses: first, that a changed situation facesthe Commissioninthe future
from that which faced it in 1949. In the future it will need to be more
dynamic, to pay more attention tc the formative role of international law
besides its regulatory role; to go outside the sphere of traditional inter-
national law and to relate international lawto majorinternational questions
such as the creation of a new international economic order, economic
development and the maintenance of peace and security. Second, it must
accelerate the pace and volume of its work. To these ends, we submit
suggestions for improvingthe organizationand methods ofthe Commission.

Finally, we offer certain appraisals, conclusions and assessments of the
future prospects of the Commission.

Acknowledgement is gratefully offered to the following persons and
institutions, for assistance received inthe production ofthis study: Professor
D.H.N. Johnson, M.A.,L.L.B., former Professor of Internationaland Air
Law, London School of Economics and Political Science, my supervisor in
the preparation of the thesis on which this study is based, who inspires by
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his kindness, simplicity and humility, and who guides with penetrating in-
sight; Professor G. Schwarzenberger, my teacher; Professor A.J.P.
Tammes; Dr. T. Van Boven; past and present members of the International
Law Commission who have generously granted me interviews; the officers
of the Codification Division of the United Nations Office of Legal Affairs;
the officers of the Legal Division of the Council of Europe, Strasbourg; the
officers of the Codification Division, Office of Legal Affairs, Organization
of American States; the Governing Body of the United Nations International
Law Seminar held in conjunction with the sessions of the International Law
Commission for the opportunity to participate in the seminar, and to the
International Law Commission, for enabling me, as a participant in the
above seminar, to observe the sessions of the Commission and to speak to
members of the Commission. I also received much assistance from Mr. and
Mrs. G. Michalopoulos, Miss J. Edrich and Lily and Robin Ramcharan.
Responsibility for the work rests, of course, with myself alone.

This work takes into account materials available up to 31 August, 1976.

B.G. RAMCHARAN

Geneva
31 st August, 1976
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INTRODUCTION

The International Law Commission has been assigned the task of assisting
the United Nations to codify and progressively develop international law.
Its duties include suggesting modifications and changes in the law to bring
it into line with the needs of present-day international society and suggest-
ing new law where none existed before, or where the law has been unclear
hitherto.

Being the vehicle for systematizing, consolidating, up-dating, adapting
and expanding the law, and for giving an opportunity to the States of the
‘second and third worlds’, particularly the newer members of the enlarged
international society, to participate in this process, and also because it has
ultimate charge of the whole of international law, it is reasonable to con-
clude that in the long term! the nature of international law and the role
which it discharges in international society, will be significantly shaped
by the work of the Commission, the consensus that builds around it, and
the developments which it inspires or triggers off, such as, for example, the
growth of international customary law around its work.

At the end of the first quarter century of the Commission? it is appro-
priate to ask: (i) what is the nature of the process in which the Commission
is engaged and what is the approach which it is following? (ii) what are the
lines along which the law is developing? (iii) what are the factors that are
influencing these lines of development and the approach of the Commis-
sion generally? (iv) how is the Commission functioning as a body and
what improvements can be made in its organization, methods and
approach? The present inquiry is addressed to some of these questions.

At its nineteenth session in 1967, the Commission, recognizing that
1968 would be its twentieth anniversary year, discussed a review of its
future programme of work and decided to place the matter on its provi-
sional agenda for 1968. “The Commission . .. considered that [its twen-
tieth | session would be an appropriate time for a general review of the

'R. Ago, Y.B.I.L.C. 1966, Vol. 1, Part I, p. 1, para. 8: It is in “the long term that its work
is of importance to peace.”

?The Commission attained its 25th year in 1973. The event was marked by the General
Assembly at its 2151st meeting on 12 October, 1973. See A/PV.2151. The event was marked
by the Commission at a commemorative meeting held on 27 May 1974. See A/CN.4/SR.1265,
Y.B.I.L.C. 1974, Vol. 1, pp. 66-75.
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topics which had been suggested for codification and progressive develop-
ment, of the relation between its work and that of other United Nations
organs engaged in development of the law, and of its procedures and
methods of work under its Statute.”?

This review became part of the Commission’s contribution to the twenty-
fifth anniversary celebrations of the United Nations and featured in the
agenda and discussions of the Commission between 1968 and 1973 when
the first round of discussions was completed. Further discussions are to
take place on the matter in the course of future sessions. Accompanying
discussions have also been held within the Sixth Committee of the General
Assembly. These discussions have been backed up by papers* produced by
the Codification Division of the United Nations Office of Legal Affairs.

The review thus far has thrown up several issues which require examina-
tion anew or re-examination in the light of the Commission’s past ex-
perience and its future role. Of these the following may be mentioned:
(1) The problems of lack of time, lack of resources, slow rate of work and
need for greater flexibility, which face the Commission; (2) The general
approach of the Commission and the perspective for the next twenty-five
years; (3) The selection of a new long-term programme of work for the
next twenty-five years; (4) Determining the needs of the international
community with regard to the codification and progressive development of
international law; (5) Finding suitable criteria for the selection of topics;
(6) Review of the work methods of the Commission; (7) The problem of the
sparse ratification of codification conventions; (8) The form of work —
whether it should take the form of draft conventions only or whether it
should also include the preparation of restatements and model rules
as well; (9) The need to strengthen the secretariat services, especially
increasing the staff of the Codification Division; (10) The question of a
possible extension in the term of office of members of the Commission
from five to seven years; (11) The revision and updating of codification
conventions; (12) Consideration of problems relevant to economic
development, the maintenance of peace and security and the pacific settle-
ment of disputes.

The object of this study is to examine some of the above issues and at the
same time to undertake a broader analysis of the efforts of the Commission
to codify and develop international law. In the latter respect our purpose
is to see how the Commission emerges from a review from a number of

3Y.B.IL.C. 1967, Vol. II, p. 369. On the significance attached to this review, see K.
Waldheim, Secretary-General of the United Nations, Y.B.I.L.C. 1972, Vol. I, p. 255,
para. 12; C. Stavropoulos, United Nations Legal Counsel, ‘“Current Legal Problems of the
United Nations,” 7 International Lawyer (1973), pp. 70-77, at pp. 74, 75.

4See p. 216 below.
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standpoints: its organizational, general, methodological, political and
theoretical approaches. At a time when the Commission is re-grouping
and re-planning for the next twenty-five years, it is appropriate to step
back from the Commission, look at it, and assess what is found.?

The organization and methods, and the general approach of the Commis-
sion determine the effectiveness and efficiency with which it can discharge
its functions. The political approach is important because upon it depend
the success and usefulness of the Commission’s work. The philosophy of
the Commission is of importance on account of its implications for the
direction of the Commission’s work. It is therefore essential that it be
identified and assessed.® The theoretical approach determines the unity and
direction of development of the system of international law.

The main inquiry of this study covers the approach of the International
Law Commission to the codification and development of international law
which is being pursued at the present time. Our finding in this regard is
that the Commission’s basic approach is an empirical or pragmatic one.
It seeks to ascertain rules which are likely to be useful to States in the
conduct of their relations, bears in mind what rules and formulations States
are likely to agree to and, on the basis of its appreciations on these two
questions, it proceeds to examine and deal with each topic. The Commis-
sion has seen its task as being primarily to assist Governments in the
conduct of their international relations. Apart from the topics assigned
to it by the General Assembly, it has concerned itself principally with the
main chapters of international law, adapting and extending them to present
conditions and needs.

The pragmatism of the Commission pervades the various facets of its
approach: the general, methodological, political, philosophical and
theoretical approaches. There are occasions when the Commission acts on
a philosophy, such as, for example, the philosophy of equity and justice, or
on a theoretical basis, such as the principle of jus cogens, but it will only do
this if it is practicable; it will not act on either of these bases if to do so
would be to go against the prevailing views and attitudes of Governments.

®See D.P. O’Connell, “The Role of International Law,” Daedalus (1966), pp. 627—643
at p. 630: “From time to time it is necessary for practitioners of a discipline to stand back
from its enmeshing complexities and look at it as a discipline.”

®See D.P. O’Connell, ibid., at pp. 630-634: “... the very integrity of the subject is at
issue for want of any consensus of views on its theoretical basis ... the subject is more
deprived of the guidance of theory than ever before ... it is theoretically adrift. The
problem is not so much that its philosophical foundations have been questioned; it is rather
that the question is not even being posed . .. [There is] a lack of theory to render congruous
what is, in so many respects, factually incongruous.” A proposal has recently been made
in the I.L.A. for a profound study on the foundations, nature, functions and methodology
of contemporary international law — See Bulletin of the 56th Conference of the 1.L.A., pp.
22,23.



