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Preface

Rapid advances in digital and life sciences technology continue to spur the
evolution of intellectual property law. As professors and practitioners in this
field know all too well, Congress and the courts continue to develop
intellectual property law and jurisprudence at a rapid pace. For that reason,
we have significantly augmented and revised our text yet again.

Here is a synopsis of the principal changes in this Fifth Edition:

e We have reorganized the book, integrating the material from Chapter 7
on computer software into the main substantive chapters. In the nearly
20 years since we began this project, the role of software law as a
freestanding area of IP has receded, and most people who teach the
material that was formerly in Chapter 7 teach it in an integrated fashion.
We hope to make that easier by integrating that material into the main
chapters

e We have included the Federal Circuit decision in Bzlskz in place of much
historical material on patentable subject matter. This is an area in great
flux; look for at least one and possibly more Supreme Court decisions
on patentable subject matter in the next year.

e We have updated and expanded our coverage of Internet copyright law,
including important developments concerning the treatment of online
service providers under the DMCA and indirect copyright liability.

e We have substantially revised our treatment of the trademark use
doctrine in light of the Second Circuit’s Rescuecom v. Google case.

e We have coverage of new cases under the Trademark Dilution Revision
Act of 2006.

xxiii



XXiv =—= Preface

e Finally, we have, with mixed emotions, removed Chapter 8 covering IP
and antitrust. It was our impression that very few people taught that
material in a survey class. We will make the chapter available online for
adopters who wish to include it in their class.

Intellectual property continues to change, and so will the book. We hope this
new, integrated edition will make teaching easier.

Rob Merges
Peter Menell
Berkeley, California

Mark Lemley

Stanford, California
November 2009
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many instances we have altered the facts of the case. In most cases we have
also altered the names of the parties involved. In a few cases, however,
particularly in the trademark and antitrust chapters, we felt that it was
important to the problem to use the name of a product or company with
which the reader would be familiar. Readers should understand that the
problems are hypothetical in nature and that we do not intend them to
represent the actual facts of any case or situation.
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