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EUROPEAN COMMUNITIES — REGIME FOR THE
IMPORTATION, SALE AND DISTRIBUTION
OF BANANAS

SECOND RECOURSE TO ARTICLE 21.5 OF THE
UNDERSTANDING ON RULES AND PROCEDURES
GOVERNING THE SETTLEMENT OF DISPUTES BY
ECUADOR

Report of the Appellate Body
WT/DS27/AB/RW2/ECU*

Adopted by the Dispute Settlement Body
on 11 December 2008

RECOURSE TO ARTICLE 21.5 OF THE
UNDERSTANDING ON RULES AND
PROCEDURES GOVERNING THE
SETTLEMENT OF DISPUTES BY
THE UNITED STATES

Report of the Appellate Body
WT/DS27/AB/RW/USA*

Adopted by the Dispute Settlement Body
on 22 December 2008"

The corrections notitied in WT/DS27/AB/RW2/ECU/Corr.1 and WT/DS27/AB/RW/USA/Corr.1
been made in these reports.

The Appellate Body issued the above two reports in the form of a single document constituting
two separate Appellate Body Reports: WT/DS27/AB/RW2/ECU and WT/DS27/AB/RW/USA. The
cover page, preliminary pages, Sections I to XII, and the annexes are common to the two Reports.
The page header throughout the document bears two document symbols, WT/DS27/AB/RW2/ECU
and WT/DS27/AB/RW/USA, with the exception of Section XIII, which bears the document symbol
for and contains the Appellate Body's findings and conclusions in the Appellate Body Report
WT/DS27/AB/RW2/ECU, and with the exception of Section XIII, which bears the document symbol
for and contains the Appellate Body's findings and conclusions in the Appellate Body Report
WT/DS27/AB/RW/USA.
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CASES CITED IN THIS REPORT

Short title

Full case title and citation

Argentina — Hides and
Leather

Panel Report, Argentina — Measures Affecting the Ex-
port of Bovine Hides and Import of Finished Leather,
WT/DS155/R and Corr. 1, adopted 16 February 2001,
DSR 2001:V, 1779

Argentina — Poultry
Anti-Dumping Duties

Panel Report, Argentina — Definitive Anti-Dumping
Duties on Poultry from Brazil, WT/DS241/R, adopted
19 May 2003, DSR 2003:V, 1727

Australia — Automotive

Leather 11

Panel Report, Australia — Subsidies Provided to Produc-
ers and Exporters of Automotive Leather, WT/DS126/R,
adopted 16 June 1999, DSR 1999:111, 951

Belgium — Family
Allowances (allocations
familiales)

GATT Panel Report, Belgian Family Allowances,
G/32, adopted 7 November 1952, BISD 1S/59

Canada — Autos

Appellate Body Report, Canada — Certain Measures
Affecting the Automotive Industry, WT/DS139/AB/R,
WT/DS142/AB/R, adopted 19 June 2000, DSR 2000:VI,
2985

Chile — Price Band
System

Appellate Body Report, Chile — Price Band System and
Safeguard Measures Relating to Certain Agricultural
Products, WT/DS207/AB/R, adopted 23 October 2002,
DSR 2002:VIII, 3045, and Corr.1

Chile — Price Band
Svstem

Panel Report, Chile — Price Band System and Safeguard
Measures Relating to Certain Agricultural Products,
WT/DS207/R, adopted 23 October 2002, as modified by
Appellate Body Report, WT/DS207AB/R,

DSR 2002:VIIL, 3127

Chile — Price Band
Svstem (Article 21.5 —
Argentina)

Appellate Body Report, Chile — Price Band System and
Safeguard Measures Relating to Certain Agricultural
Products — Recourse to Article 21.5 of the DSU by Ar-
gentina, WT/DS207/AB/RW, adopted 22 May 2007

Dominican Republic —
Import and Sale of
Cigarettes

Appellate Body Report, Dominican Republic — Meas-
ures Affecting the Importation and Internal Sale of
Cigarettes, WT/DS302/AB/R, adopted 19 May 2005,
DSR 2005:XV, 7367

EC — Approval and
Marketing of Biotech
Products

Sfecting the Approval and Marketing of Biotech Products,

Panel Report, European Communities — Measures Af-

WT/DS291/R, WT/DS292/R, WT/DS293/R, Corr.1, and
Add.1 to Add.9, adopted 21 November 2006,
DSR 2006:111, 847

EC — Bananas 111

Appellate Body Report, European Communities — Re-
gime for the Importation, Sale and Distribution of Ba-
nanas, WT/DS27/AB/R, adopted 25 September 1997,
DSR 1997:11, 591
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Report of the Appellate Body

Short title Full case title and citation
EC — Bananas 111 Panel Report, European Communities — Regime for the
(Ecuador) Importation, Sale and Distribution of Bananas, Com-

plaint by Ecuador, WT/DS27/R/ECU, adopted
25 September 1997, as modified by Appellate Body
Report, WT/DS27/AB/R, DSR 1997111, 1085

EC — Bananas 111 Panel Report, European Communities — Regime for the

(Guatemala and Importation, Sale and Distribution of Bananas, Com-

Honduras) plaint by Guatemala and Honduras, WT/DS27/R/GTM,
WT/DS27/R/HND, adopted 25 September 1997, as
modified

by Appellate Body Report, WT/DS27/AB/R,

DSR 1997:11, 695

EC — Bananas 111 Panel Report, European Communities — Regime for the
(Mexico) Importation, Sale and Distribution of Bananas, Com-
plaint by Mexico, WT/DS27/R/MEX, adopted

25 September 1997, as modified by Appellate Body
Report, WT/DS27/AB/R, DSR 1997:11, 803

EC — Bananas 111 (US) Panel Report, European Communities — Regime for the
Importation, Sale and Distribution of Bananas, Com-
plaint by the United States, WT/DS27/R/USA, adopted
25 September 1997, as modified by Appellate Body
Report, WT/DS27/AB/R, DSR 1997:11, 943

EC — Bananas 111 Award of the Arbitrator, European Communities — Re-
(Article 21.3(c)) gime for the Importation, Sale and Distribution of Ba-
nanas — Arbitration under Article 21.3(c) of the DSU,
WT/DS27/15, 7 January 1998, DSR 1998:1, 3

EC - Bananas 11 Panel Report, European Communities — Regime for the
(Article 21.5 — EC) Importation, Sale and Distribution of Bananas — Re-
course to Article 21.5 of the DSU by the European
Communities, WT/DS27/RW/EEC, 12 April 1999, and
Corr.1, unadopted, DSR 1999:11, 783

EC — Bananas 111 Panel Report, European Communities — Regime for the
(Article 21.5 — Ecuador) Importation, Sale and Distribution of Bananas — Re-
course to Article 21.5 of the DSU by Ecuador,
WT/DS27/RW/ECU, adopted 6 May 1999,

DSR 1999:11, 803

EC — Bananas 111 Panel Report, European Communities — Regime for the

(Article 21.5 — Importation, Sale and Distribution of Bananas — Second

Ecuador 11) Recourse to Article 21.5 of the DSU by Ecuador,
WT/DS27/RW2/ECU, circulated to WTO Members 7
April 2008

EC — Bananas 111 Panel Report, European Communities — Regime for the

(Article 21.5 - US) Importation, Sale and Distribution of Bananas — Re-

course to Article 21.5 of the DSU by the United States,
WT/DS27/RW/USA and Corr.1, circulated to WTO
Members 19 May 2008
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EC - Bananas 111 (Article 21.5 - Ecuador II)
EC - Bananas III (Article 21.5 - US)

Short title Full case title and citation
EC — Bananas 111 Decision by the Arbitrators, European Communities —
(Ecuador) Regime for the Importation, Sale and Distribution of

(Article 22.6 — EC)

Bananas — Recourse to Arbitration by the European
Communities under Article 22.6 of the DSU,
WT/DS27/ARB/ECU, 24 March 2000, DSR 2000:V,
2237

EC — Bananas 111 (US)
(Article 22.6 — EC)

Decision by the Arbitrators, European Communities —
Regime for the Importation, Sale and Distribution of
Bananas — Recourse to Arbitration by the European
Communities under Article 22.6 of the DSU,
WT/DS27/ARB, 9 April 1999, DSR 1999:11, 725

EC — Chicken Cuts

Appellate Body Report, European Communities —
Customs Classification of Frozen Boneless Chicken
Cuts, WT/DS269/AB/R, WT/DS286/AB/R, adopted
27 September 2005, and Corr.1, DSR 2005:XIX, 9157

EC — Export Subsidies on
Sugar

Appellate Body Report, European Communities — Ex-
port Subsidies on Sugar, WT/DS265/AB/R,
WT/DS266/AB/R, WT/DS283/AB/R, adopted 19 May
2005, DSR 2005:X1I1, 6365

EC — Export Subsidies on
Sugar (Australia)

Panel Report, European Communities — Export Subsi-
dies on Sugar, Complaint by Australia, WT/DS265/R,
adopted 19 May 2005, as modified by Appellate Body
Report, WT/DS265/AB/R, WT/DS266/AB/R,
WT/DS283/AB/R, DSR 2005: X111, 6499

EC — Export Subsidies on
Sugar (Brazil)

Panel Report, European Communities — Export Subsi-
dies on Sugar, Complaint by Brazil, WT/DS266/R,
adopted 19 May 2005, as modified by Appellate Body
Report, WT/DS265/AB/R, WT/DS266/AB/R,
WT/DS283/AB/R, DSR 2005:X1V, 6793

EC — Export Subsidies on
Sugar (Thailand)

Panel Report, European Communities — Export Subsi-
dies on Sugar, Complaint by Thailand, WT/DS283/R,
adopted 19 May 2005, as modified by Appellate Body
Report, WT/DS265/AB/R, WT/DS266/AB/R,
WT/DS283/AB/R, DSR 2005:X1V, 7071

EC — Poultry

Appellate Body Report, European Communities —
Measures Affecting the Importation of Certain Poultry
Products, WT/DS69/AB/R, adopted 23 July 1998,
DSR 1998:V, 2031

EC — Selected Customs
Matters

Appellate Body Report, European Communities — Se-
lected Customs Matters, WT/DS315/AB/R, adopted 11
December 2006

EC—The ACP-EC
Partnership Agreement

Award of the Arbitrator, European Communities — The
ACP-EC Partnership Agreement — Recourse to Arbi-
tration Pursuant to the Decision of 14 November 2001,
WT/L/616, 1 August 2005, DSR 2005:XXIII, 11669
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Short title

Full case title and citation

EC— The ACP-EC
Partnership Agreement Il

Award of the Arbitrator, European Communities — The
ACP-EC Partnership Agreement — Second Recourse to
Arbitration Pursuant to the Decision of 14 November
2001, WT/L/625, 27 October 2005, DSR 2005:XXI1I,
11703

EEC — Bananas 11

GATT Panel Report, EEC — Import Regime for Ba-
nanas, DS38/R, 11 February 1994, unadopted

EEC — Imports of Beef

GATT Panel Report, European Economic Community
— Imports of Beef from Canada, 1L/5099, adopted
10 March 1981, BISD 28S/92

EEC — Minimum Import
Prices

GATT Panel Report, EEC — Programme of Minimum
Import Prices, Licences and Surety Deposits for Cer-
tain Processed Fruits and Vegetables, /4687, adopted
18 October 1978, BISD 25S/68

EEC — Newsprint

GATT Panel Report, Panel on Newsprint, L/5680,
adopted 20 November 1984, BISD 31S/114

India — Autos

Panel Report, /ndia — Measures Affecting the Automotive
Sector, WT/DS146/R, WT/DS175/R and Corr.1,
adopted 5 April 2002, DSR 2002:V, 1827

India — Quantitative
Restrictions

Panel Report, /ndia — Quantitative Restrictions on Im-
ports of Agricultural, Textile and Industrial Products,
WT/DS90/R, adopted 22 September 1999, upheld by
Appellate Body Report, WT/DS90/AB/R, DSR 1999:V,
1799

Indonesia — Autos

Panel Report, Indonesia — Certain Measures Affecting
the Automobile Industry, WT/DS54/R, WT/DS55/R,
WT/DS59/R, WT/DS64/R and Corr.1 and 2, adopted
23 July 1998, and Corr. 3 and 4, DSR 1998:VI, 2201

Japan — Alcoholic
Beverages 1l

Appellate Body Report, Japan — Taxes on Alcoholic
Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted 1 November 1996,

DSR 1996:1, 97

Japan — Apples

Appellate Body Report, Japan — Measures Affecting the
Importation of Apples, WT/DS245/AB/R, adopted
10 December 2003, DSR 2003:1X, 4391

Japan — Semi-Conductors

GATT Panel Report, Japan — Trade in Semi-
Conductors, L/6309, adopted 4 May 1988,
BISD 35S/116

Japan — SPF Dimension
Lumber

GATT Panel Report, Canada/Japan — Tariff on Im-
ports of Spruce, Pine, Fir (SPF) Dimension Lumber,
L/6470, adopted 19 July 1989, BISD 36S/167

Spain — Unroasted
Coffee

GATT Panel Report, Spain — Tariff Treatment of Un-
roasted Coffee, L/5135, adopted 11 June 1981,
BISD 28S/102

Turkey — Textiles

Panel Report, Turkey — Restrictions on Imports of Textile
and Clothing Products, WT/DS34/R, adopted

19 November 1999, as modified by Appellate Body
Report, WT/DS34/AB/R, DSR 1999:VI, 2363
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EC - Bananas III (Article 21.5 - US)

Short title Full case title and citation
US — Certain EC Appellate Body Report, United States — Import Meas-
Products ures on Certain Products from the European Communi-

ties, WT/DS165/AB/R, adopted 10 January 2001,
DSR 2001:1, 373

US — Corrosion-Resistant
Steel Sunset Review

Appellate Body Report, United States — Sunset Review
of Anti-Dumping Duties on Corrosion-Resistant Car-
bon Steel Flat Products from Japan,
WT/DS244/AB/R, adopted 9 January 2004,

DSR 2004:1, 3

US — Countervailing
Measures on Certain EC
Products

Appellate Body Report, United States — Countervailing
Measures Concerning Certain Products from the Euro-
pean Communities, WT/DS212/AB/R, adopted

8 January 2003, DSR 2003:1, 5

US — FSC
(Article 21.5 — EC 1)

for "Foreign Sales Corporations" — Second Recourse to

Appellate Body Report, United States — Tax Treatment

Article 21.5 of the DSU by the European Communities,
WT/DS108/AB/RW2, adopted 14 March 2006

US — Gambling

fecting the Cross-Border Supply of Gambling and

Appellate Body Report, United States — Measures Af-

Betting Services, WT/DS285/AB/R, adopted 20 April
2005, DSR 2005:X11, 5663, and Corr.1

US — MFN Footwear

GATT Panel Report, United States — Denial of Most-
Favoured-Nation Treatment as to Non-Rubber Foot-
wear from Brazil, DS18/R, adopted 19 June 1992,
BISD 395/128

US — Offset Act
(Byrd Amendment )

Appellate Body Report, United States — Continued
Dumping and Subsidy Offset Act of 2000,
WT/DS217/AB/R, WT/DS234/AB/R, adopted

27 January 2003, DSR 2003:1, 375

US — Softwood Lumber IV
(Article 21.5 — Canada)

Appellate Body Report, United States — Final Counter-
vailing Duty Determination with Respect to Certain
Softwood Lumber from Canada — Recourse by Canada
to Article 21.5 of the DSU, WT/DS257/AB/RW, adopted
20 December 2005, DSR 2005:XXIII, 11357

US — Sugar

GATT Panel Report, United States Restrictions on
Imports of Sugar, L/6514, adopted 22 June 1989,
BISD 36S/331

US — Sugar Waiver

GATT Panel Report, United States — Restrictions on
the Importation of Sugar and Sugar-Containing Prod-
ucts Applied under the 1955 Waiver and under the
Headnote to the Schedule of Tariff Concessions,
L/6631, adopted 7 November 1990, BISD 37S/228

US — Superfund

GATT Panel Report, United States — Taxes on Petro-
leum and Certain Imported Substances, L/6175,
adopted 17 June 1987, BISD 34S/136

US — Upland Cotton

Appellate Body Report, United States — Subsidies on
Upland Cotton, WT/DS267/AB/R, adopted 21 March
2005, DSR 2005:1, 3
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Report of the Appellate Body

Short title Full case title and citation

US — Upland Cotton Appellate Body Report, United States — Subsidies on

(Article 21.5 — Brazil) Upland Cotton — Recourse to Article 21.5 of the DSU by
Brazil, WT/DS267/AB/RW, adopted 20 June 2008

US — Wool Shirts and Panel Report, United States — Measure Affecting Imports

Blouses of Woven Wool Shirts and Blouses from India,
WT/DS33/R, adopted 23 May 1997, upheld by Appel-
late Body Report, WT/DS33/AB/R, DSR 1997:1, 343
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EC - Bananas IlI (Article 21.5 - Ecuador II)
EC - Bananas I1I (Article 21.5 - US)

EC REGULATIONS CITED IN THIS REPORT

Short title

Full title of Regulation and citation

EEC Regulation
404/93

Council Regulation (EEC) No. 404/93 of 13 February 1993
on the common organisation of the market in bananas, Offi-
cial Journal of the European Communities, L Series, No. 47
(25 February 1993) |

EEC Regulation
1442/93

Commission Regulation (EEC) No. 1442/93 of 10 June
1993 laying down detailed rules for the application of the
arrangements for importing bananas into the Community,
Official Journal of the European Union, L Series, No. 142
(12 June 1993) 6

EC Regulation
1637/98

Council Regulation (EC) No. 1637/98 of 20 July 1998
amending Council Regulation (EEC) No. 404/93 on the
common organisation of the market in bananas, Official
Journal of the European Communities, L Series, No. 210
(28 July 1998) 28

EC Regulation
2362/98

Commission Regulation (EC) No. 2362/98 of 28 October
1998 laying down detailed rules for the implementation of
Council Regulation (EEC) No. 404/93 regarding imports of
bananas into the Community, Official Journal of the Euro-
pean Communities, L Series, No. 293 (28 October 1998) 32

EC Regulation
216/2001

Council Regulation (EC) No. 216/2001 of 29 January 2001
amending Regulation (EEC) No. 404/93 on the common
organisation of the market in bananas, Official Journal of
the European Communities, L Series, No. 31 (2 February
2001) 2

EC Regulation
2587/2001

Council Regulation (EC) No. 2587/2001 of 19 December
2001 amending Regulation (EEC) No. 404/93 on the com-
mon organisation of the market in bananas, Official Journal
of the European Communities, L Series, No. 345

(29 December 2001) 13

EC Regulation
1964/2005

Council Regulation (EC) No. 1964/2005 of 29 November
2005 on the tarift rates for bananas, Official Journal of the
European Union, L Series, No. 316 (2 December 2005) 1

EC Regulation
2014/2005

Commission Regulation (EC) No. 2014/2005 of 9 Decem-
ber 2005 on licences under the arrangements for importing
bananas into the Community in respect of bananas released
into free circulation at the common customs tariff rate of
duty, Official Journal of the European Union, L Series,
No. 324 (10 December 2005) 3

EC Regulation
2015/2005

Commission Regulation (EC) No. 2015/2005 of 9 Decem-
ber 2005 on imports during January and February 2006 of
bananas originating in ACP countries under the tariff quota
opened by Council Regulation (EC) No. 1964/2005 on the
tariff rates for bananas, Official Journal of the European
Union, L Series, No. 324 (10 December 2005) 5
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EC Regulation
2149/2005

Commission Regulation (EC) No. 2149/2005 of 23 Decem-
ber 2005 fixing the reduction coefficients to be applied to
applications for import licences for bananas originating in
the ACP countries for the months of January and February
2006, Official Journal of the European Union, L Series,
No. 342 (24 December 2005) 19

EC Regulation
219/2006

Commission Regulation (EC) No. 219/2006 of 8 February
2006 opening and providing for the administration of the
tariff quota for bananas falling under CN code 0803 00 19
originating in ACP countries for the period 1 March to 31
December 2006, Official Journal of the European Union,
L Series, No. 38 (9 February 2006) 22

EC Regulation
325/2006

Commission Regulation (EC) No. 325/2006 of 23 February
2006 fixing the reduction coefficient to be applied to appli-
cations for import licences for bananas originating in the
ACP countries for the period | March to 31 December
2006, Official Journal of the European Union, L Series,
No. 54 (24 February 2006) 8

EC Regulation
566/2006

Commission Regulation (EC) No. 566/2006 of 6 April 2006
on amending and derogating from Regulation (EC)

No. 2014/2005 on licences under the arrangements for im-
porting bananas into the Community in respect of bananas
released into free circulation at the common customs tariff
rate of duty and amending Regulation (EC) No. 219/2006
opening and providing for the administration of tariff quota
for bananas falling under CN code 0803 00 19 originating
in ACP countries for the period | March to 31 December
2006, Official Journal of the European Union, L Series,
No. 99 (7 April 2006) 6

EC Regulation
966/2006

Commission Regulation (EC) No. 966/2006 of 29 June
2006 amending Regulation (EC) No. 219/2006 opening and
providing for the administration of the tariff quota for ba-
nanas falling under CN code 0803 00 19 originating in ACP
countries for the period 1 March to 31 December 2006,
Official Journal of the European Union, L Series, No. 176
(30 June 2006) 21

EC Regulation
1261/2006

Commission Regulation (EC) No. 1261/2006 of 23 August
2006 amending Regulation (EC) No. 219/2006 opening and
providing for the administration of the tariff quota for ba-
nanas falling under CN code 0803 00 19 originating in ACP
countries for the period 1 March to 31 December 2006,
Official Journal of the European Union, L Series, No. 230
(24 August 2006) 3

EC Regulation

Commission Regulation (EC) No. 1549/2006 of 17 October

1549/2006 2006 amending Annex [ to Council Regulation (EEC) No.
2658/87 on the tariff and statistical nomenclature and the
Common Customs Tariff, Official Journal of the European
Union, 31/10/2006
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EC Regulation
1789/2006

Commission Regulation (EC) No. 1789/2006 of 5 Decem-
ber 2006 opening and providing for the administration of
the tariff quota for the import of bananas falling under CN
code 0803 00 19 originating in ACP countries for the period
1 January to 31 December 2007, Official Journal of the
European Union, L Series, No. 339 (6 December 2006) 3

EC Regulation
34/2007

Commission Regulation (EC) No. 34/2007 of 16 January
2007 fixing the allocation coefficient to be applied to appli-
cations for import licences for bananas originating in the
ACP countries for the period to 31 December 2007, Official
Journal of the European Union, L Series, No. 10 (17 Janu-
ary 2007) 9

EC Regulation
47/2007

Commission Regulation (EC) No. 47/2007 of 19 January
2007 amending Regulation (EC) No. 34/2007 fixing the
allocation coefficient to be applied to applications for im-
port licences for bananas originating in the ACP countries
for the period to 31 December 2007

EC Regulation
1528/2007

Council Regulation (EC) No. 1528/2007 of 20 December
2007 applying the arrangements for products originating in
certain states which are part of the African, Caribbean and
Pacific (ACP) Group of States provided for in agreements
establishing, or leading to the establishment of, Economic
Partnership Agreements, Official Journal of the European
Union, L Series, No. 348 (31 December 2007) 1
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