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PREFACE

This Eighth Edition marks yet another set of dramatic developments. The law of
individual disparate treatment continues to grow more complicated at the same time
as the Supreme Court’s decisions in Ricci v. DeStefano and Wal-Mart Stores, Inc. v.
Dukes require a reassessment of both systemic disparate treatment and disparate im-
pact. Nor have all the changes been in the courts, as Congress has radically changed
the analysis of disability claims in the Americans with Disabilities Act Amendments
Act and essentially eliminated any statute of limitations for those (as yet not clearly
defined) cases that fall within the Lilly Ledbetter Fair Pay Act. In short, there’s a lot of
new law to learn, and old law to reconsider, and this Edition attempts to do both.

Perhaps as important, we have also sought to do so while reducing the size of the
book substantially. Despite the addition of much new material, this edition is 50 pages
shorter than its producessor. Our goal is to remain as sophisticated as prior editions,
both in terms of theoretical and practical perspectives, while being more accessible.

The most obvious organizational changes in the Seventh Edition are elimination
of the “policy” Chapter 10 (although we will reproduce it in the Teachers Manual)
and breaking out retaliation into a separate chapter (Chapter 6) in recognition of that
area’s increasing importance; indeed, retaliation is one of the few growth areas of
discrimination law. Chapter 7, dealing with the ADA, while retaining its prior struc-
ture, attempts to incorporate as many of the just-emerging decisions interpreting the
ADAAA as possible.

As before, the casebook begins with the three chapters analyzing each of the three
basic theories of discrimination — individual disparate treatment, systemic disparate
treatment, and disparate impact (Chapters 1, 2, and 3), followed by a chapter on the
interrelation of those theories (Chapter 4). It then moves to “special problems” of dis-
crimination law (Chapter 5), treating coverage, sex discrimination, religion, national
origin discrimination, and age. There follows Chapter 6 dealing with retaliation.
These chapters continue the prior editions’ merger of the treatment of the Age Dis-
crimination in Employment Act and the Reconstruction Civil Rights Acts, primarily
42 U.S.C. §1981, into the Title VII discussion. Pedagogically, the casebook reflects
the statutory and common law unification of discrimination analysis under all three
statutes although the significant differences are noted in the relevant chapters or col-
lected in Chapter 5 on “special problems.”

As we have suggested, those who used the Seventh Edition will find substantial
changes in these core chapters. Chapter 1, in particular, attempts to meld newer
cases and scholarship to achieve a more sophisticated understanding of individ-
ual disparate treatment law. In recognition of the suggestions of a number of our
adopters, we have restored a more traditional organizational structure, starting with
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McDonnell Douglas and proceeding through Price Waterhouse to Desert Palace. In
the process, we have incorporated the Supreme Court’s “cat’s paw” decision, Staub
v. Proctor Hospital, which is likely to cause radical changes in human resources
practices across the nation. And we have highlighted Gross v. FBL Financial Ser-
vices, Inc.s resurrection of but-for causation for the ADEA and other claims. We
have, we hope, also provided a more accessible approach to the question of uncon-
scious (or implicit) bias, which continues to pose enormous conceptual and practi-
cal problems.

While the systemic chapters (Chapters 2 and 3) will look familiar in structure,
both consider the potentially radical changes wrought by Wal-Mart. Chapter 4, the
interrelationship chapter, naturally devotes primary attention to Ricci v. DeStefano’s
reconceptualization of the interaction of disparate treatment and disparate impact.
Prior users will then find Chapter 5 essentially the same in structure (with the excep-
tion of moving retaliation to a new Chapter 6). The religion materials, of course,
include Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, which
recognized a “ministerial exception” to the antidiscrimination laws.

Most exciting for us is Chapter 7, dealing with disabilities. Prior editions tracked
the creation, growth, and precipitous decline of the ADA as a result of hostile court
decisions. Congress’s effort in the ADAAA to revive the statute is beginning to bear
fruit, although it too soon to be certain that the statute will have the transformative
effects that many predicted when the ADA was originally enacted.

The remaining three chapters — Chapter 8, Procedures, Chapter 9, Remedies, and
Chapter 10, Risk Management, try to treat in a concise way issues that, though criti-
cal for how employment discrimination is practiced “on the ground,” often seem to
be afterthoughts in many courses. To help cope with the problem of length, we have
made the chapters shorter and more didactic.

Some professors who use this book have asked about coverage. None of the authors
takes the same approach, and some of us vary depending on the semester. We all
teach three-credit courses. While none of us tries to cover the entire book, all teach
the four chapters that make up its core — Chapters 1 through 4. We also all teach
most of Chapters 5 and 6, as the gender and retaliation materials are essential to a
comprehensive course in employment discrimination. Given the ADA, we have all
come increasingly to believe that Chapter 7 must be taught, although some of us
omit more esoteric material in that chapter. The choice of the remaining material is
a matter of individual instructor preference but, as we have suggested, in an environ-
ment that seems to prefer more “practice-ready” graduates, these three chapters are
all candidates for inclusion.

As many of our users know, a website supports the teaching mission of the case-
book. Visit us at http://www.shulawconferences.com/discrimination/ Our aim,
which has been achieved within normal limits of scholarly procrastination, is to
reflect recent developments at least twice a semester. We do not attempt to track
every judicial, legislative, or administrative change as there are services that do that
far better than we can. Rather, our goal is to identify the more important develop-
ments and key them to the casebook while providing a resource that faculty and
student can both use in a variety of ways. The webpage, for example, tries to keep
track of faculty websites, reproduce professors” past examinations, suggest teaching
ideas, and provide links to a variety of other resources. Please visit the website at
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http://law.shu.edu/discrimination/. The site contains a “contact” button, but we can
also be reached at:

Michael J. Zimmer: mzimme4@luc.edu
Charles A. Sullivan: sullivch@shu.edu
Rebecca Hanner White: thwhite@uga.edu

A final word about our editing of excerpted material: All omissions are indicated
by ellipses or brackets, except that citations (including parentheticals), footnotes,
and internal cross-references are deleted with no indication. Footnotes in extract
retain their original numbers, while those added by us are indicated by asterisks and
daggers.

Michael |. Zimmer
Charles A. Sullivan
Rebecca Hanner White
November 2012
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NOTE TO STUDENTS

A. What You’ll Be Studying

This book is devoted to employment discrimination, one of the most important areas
of legal regulation of the rights and responsibilities of employers and employees. This
course is concerned with the question of “discrimination” in employment and is,
therefore, limited to legal doctrines that fall within the definition of that term. Indeed,
much of this book is devoted to the twin questions of how “discrimination” should be
defined and how it is proven in the litigation context. As you will see, employment
discrimination, on both the social and the legal levels, is a complex and controversial
problem, affecting the rights of all workers in one way or another.

But however important the topic of employment discrimination is, it is only a sub-
set of the more general problem of legal regulation of the employment relationship.
As you will learn, “employment discrimination” is usually limited to discrimination
against employees on the basis of statutorily-defined characteristics. These character-
istics may be immutable — such as race, gender, age, or national origin — or subject
to change — such as religion, alienage, or marital status — or of either kind — such
as disability discrimination, which includes mental and physical disabilities without
regard to their causes.

While these categories are the traditional domain of the law of employment dis-
crimination, employers routinely “discriminate” (perhaps we should use the word
“differentiate”) among employees or applicants in ways that have nothing to do with
race, gender, age, or any of the other reasons prohibited by discrimination statutes.
Further, employers may base their actions on rational reasons (hiring the best-qual-
ified applicant); questionable reasons (promoting the daughter of an important cus-
tomer over a better worker who lacks such “connections”); reasons that are eccentric
but not necessarily legally wrong (choosing employees on the basis of astrological
sign); or socially and morally unacceptable reasons (firing a “whistleblower” whose
conduct had saved human lives).

The ultimate question, of course, is what, if any, limitations the law should place on
the employer’s power to deal with employees. The antidiscrimination laws reflect one
societal answer, but the broader question is taken up in courses titled “Employment
Law” or “Individual Employment Rights.” See generally TimoTny P. GLYNN, RACHEL
ARNOW-RICHMAN & CHARLES A. SULLIVAN, EMPLOYMENT LAW: PRIVATE ORDERING AND ITS
LIMITATIONS (2d ed. 2012). It is also treated, albeit somewhat obliquely, in labor law.

As a discipline, employment law is a sprawling area that begins with a core com-
mitment to private ordering through contracts. In employment, as in other areas of
contract law, policing the fairness of bargains is the exception, rather than the rule.

xxvil



XXviil Note to Students

Contract law purported to implement this approach to employment by adopting a
general rule that prevailed in the United States for nearly a century: absent an express
written contract for a specified term, the relationship between an employer and its
employees was “at will.” One court explained the rule and its rationale: “Generally
speaking, a contract for permanent employment, for life employment, or for other
terms purporting permanent employment, where the employee furnishes no consid-
eration additional to the services incident to the employment, amounts to an indefi-
nite general hiring terminable at the will of either party, and a discharge without cause
does not constitute a breach of such contract justifying recovery of damages.” Forrer v.
Sears, Roebuck & Co., 153 N.W.2d 587, 589 (Wis. 1967). While framed neutrally, in
the sense that either party can terminate the relationship without liability to the other,
the at-will doctrine in practice meant that the employer could discharge an employee
“for good reason, bad reason, or no reason at all.”

Because contract law provided few rights for most workers, numerous legislative
interventions were designed to address deficiencies, or perceived deficiencies, of the
at-will regime. The antidiscrimination statutes are a prime example, but employment
law treats a huge variety of other interventions of greater or lesser legal and practical
significance. On the federal level, these include:

® Leave policies: The Family and Medical Leave Act (FMLA)

® Wage and hour laws: The Fair Labor Standards Act (FLSA), 29 U.S.C. §§201
et seq.

® Workplace safety: The Occupational Safety and Health Act (OSHA), 29 U.S.C.
§651 et seq.

® Pension and fringe benefits: The Employee Retirement Income Security Act
(ERISA), 29 U.S.C. §§1002 et seq.

® Privacy protection: The Employee Polygraph Protection Act (EPPA), 29
U.S.C. §2002, and the Genetic Information Nondiscrimination Act, 42 U.S.C.
§2000ffet seq.

* Layoff: The Workers Adjustment and Retraining Notification Act (WARN), 29
US.C. §2101 et seq.

* Whistleblower protection: The False Claims Act, 31 U.S.C. §3729 et seq.; Sar-
banes-Oxley, 18 U.S.C. § 1514A

These statutes vary greatly in terms of their protection and coverage. For example,
EPPA covers essentially all private-sector employers in the United States, but WARN
reaches only larger employers conducting “mass layoffs.” Most federal statutes have
state analogs, some of which provide substantially more employee rights than do their
federal counterparts. Further, some areas of employment law, such as workers’ com-
pensation, are primarily state regimes, and, of course, state tort law provides limited
but important protections, most notably the “public policy tort,” which has been rein-
forced by broad “whistleblowing” statutes in a few states. E.g., N.J. Conscientious
Employee Protection Act, N.J. Stat. Ann. §§34:191 et seq. Finally, some groups of
employees have their own sources of protection — public-sector workers have consti-
tutional rights, and civil servants and public school and college and university teach-
ers have tenure systems.

A third group of workers with special protection consists of unionized workers
under collective bargaining agreements. This regime is studied as labor law, which
deals with unionization and collective bargaining. The core notion is that employees
gain countervailing power vis-a-vis their employers by organizing and then bargaining
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collectively with their employers. While the origins of the union movement reach
back well before the nineteenth century, unions did not become legal, and respect-
able, until relatively recently. During the Great Depression, the federal government
adopted what is now known as the National Labor Relations Act (NLRA), 29 U.S.C.S.
§§151 et seq. (2012), which encourages unions by declaring it an unfair labor prac-
tice for employers to discriminate against workers seeking to unionize and by requir-
ing the employer to bargain with unions that succeed in organizing that employer’s
workforce. See generally The DEVELOPING LABOR Law: ThE BOARD, THE COURTS, AND
THE NATIONAL LABOR RELATIONS ACT (4th ed. 2001) (Patrick Hardin, et al. eds.), While
wages and hours are a prime area of concern, most unions also ensure job security for
workers through seniority systems and requiring just cause for discharge. This legal
regime, however, scarcely proved a panacea. While many unions succeeded in raising
wages, improving working conditions, and providing increased job security for those
they represented, large segments of the American workforce remained unorganized.
By the turn of the twenty-first century, the proportion of the organized workforce had
shrunk to less than that when the NLRA was passed, hovering around 7 percent of the
private workforce as this is written. Bureau of Labor Statistics News, USDL 11-0063,
News Release: Union Members (Jan. 21, 2011). Unions are, however, stronger in the
public sector. although even here the Great Recession has caused inroads. Matthew
Dimick, Compensation, Employment Security, and the Economics of Public Sector
Labor Law, 43 U. Tor. L. Rev. 533 (2012)

One of the ironies of employment law and employment discrimination is that the
very definition of employer and employee draws on doctrines invented for a different
purpose altogether — whether an employer was liable for the torts committed by its
employees (or, as it would have more typically been phrased, whether a master was
liable for the torts of his servants). The answer to this question at common law was
found in the law of agency and depended on whether the tortfeasor was a servant (or
employee) as opposed to an “independent contractor.” If the principal had sufficient
“control” over the work of the agent, it was liable for the agent’s torts. The princi-
pal was then called a master or an employer, and the agent became a servant or an
employee. If the degree of control was insufficient, the agent was labeled an “indepen-
dent contractor,” and the principal was not liable for his torts.

B. The Organization of This Book

Antidiscrimination statutes have spawned complex legal theories defining discrimina-
tion and the methods used to prove it. Although the basic prohibitions enjoy broad
support, the development of theories of proof and the enactment of statutory reforms
expanding employer duties have generated considerable social controversy. Affirma-
tive action, sexual harassment, discrimination on the basis of sexual orientation, and
disparate impact liability are just a few of the issues that have tested the limits of dis-
crimination theory.

This casebook undertakes a complete consideration of the federal antidiscrimina-
tion laws.

The enactment of Title VII as part of the Civil Rights Act of 1964 marked a legal
watershed. Although the statute had state and federal precursors, they had proved
insufficient to deal with the phenomenon. Title VII marked the first comprehensive
national attack on the problem of employment discrimination.
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In the wake of Title VI, a number of developments expanded the federal courts’
involvement with employment. First, Congress passed additional statutes, most nota-
bly the Age Discrimination in Employment Act of 1967 (ADEA), prohibiting discrim-
ination against older workers, and the Americans with Disabilities Act of 1990 (ADA),
barring discrimination against individuals with disabilities. Second, the Supreme
Court resuscitated civil rights statutes passed during the Reconstruction era following
the Civil War. Sections 1981 and 1983 of Title 42 of the United States Code were
among the laws passed to protect the newly freed slaves in the South by implement-
ing the Thirteenth, Fourteenth, and Fifteenth Amendments. Although these statutes
had been eviscerated by the Supreme Court in the years shortly after their enact-
ment, the Warren Court revived the early statutes, creating a wide range of statutory
tools to deal with employment discrimination. While the Supreme Court thereafter
restricted both the modern civil rights laws and their Reconstruction era predecessors,
Congress reacted strongly on a number of occasions to restore the effectiveness of the
antidiscrimination statutes. Most notably, the Pregnancy Discrimination Act in 1978
defined pregnancy discrimination as sex discrimination after the Supreme Court had
held to the contrary, and the Civil Rights Act of 1991 reversed or substantially modi-
fied a number of Supreme Court decisions limiting the effectiveness of Title VII and
§1981. And more recently, Congress acted to overturn restrictive judicial interpreta-
tions in both the Americans with Disabilities Act Amendments Act of 2008 and the
Lilly Ledbetter Fair Pay Act, passed in 2009.

This book considers all of these legislative and judicial efforts to address discrimi-
nation in employment, and it approaches the question through the lens of the three
theories of liability the courts have developed — individual disparate treatment, sys-
temic disparate treatment, and disparate impact. Some have questioned whether these
understandings of discrimination adequately capture the underlying phenomenon,
but they are obviously the place to start. To complicate matters, they apply somewhat
differently across the four major statutes we will study — Title VII, the ADEA, 42
U.S.C. §1981, and the ADA.

Chapter 1 takes up the most basic concept, intentional discrimination against
particular applicants or employees — individual disparate treatment discrimination.
Chapter 2 then extends the intentional discrimination concept to broader patterns
of such practices — systemic disparate treatment. Chapter 3 considers an alternative
test of discrimination, disparate impact. Then Chapter 4 attempts to synthesize the
approaches previously developed into a coherent theory of discrimination. Chapter
> takes up special problems that arise when antidiscrimination law is applied to such
issues as pregnancy, sexual harassment, sexual orientation, religion, national origin,
and age. Chapter 6 then considers an issue that can arise in connection with all of the
antidiscrimination statutes — retaliation for opposing discrimination or participating
in proceedings under the various laws.

In Chapter 7, the casebook turns to a statute that approaches the question of dis-
crimination somewhat differently. The Americans with Disabilities Act borrows dis-
crimination concepts from the earlier statutes but applies them in unique ways to a
form of discrimination that is itself very different from those studied previously. The
ADA has recently been reinvigorated with the passage of the Americans with Disabili-
ties Act Amendments Act of 2008.

Chapters 8 and 9 then turn to important but second-order questions that have
arisen under the antidiscrimination statutes. Thus, Chapter 8 considers procedures
focusing primarily on Title VII, which is the procedural paradigm for both the ADEA



Note to Students Xxxi

and the ADA. Chapter 9 then analyzes the remedies available to redress violations of
all the statutes addressed in this book.

The remaining chapter takes a somewhat different tack. The centrality of the anti-
discrimination statutes to employment in the United States has led to a number of
“risk management” strategies by employers, and Chapter 10 undertakes a study of two
of the most important of these — the use of arbitration as an alternative to litigation to
resolve discrimination disputes and the settlement and release of potential claims.



CASES AND MATERIALS ON
EMPLOYMENT DISCRIMINATION




CONTENTS

Preface xxi
Acknowledgments XXV
Note to Students xxvii
Chapter 1
Individual Disparate Treatment Discrimination 1
A. Introduction 1
B.  Proving Discrimination 2
1. What Is Discrimination, How Can It Be Proved? 2
Slack v. Havens 2
Notes 4
Note on the Extent of Workplace Discrimination 8
Note on Cognitive Bias 9
Hazen Paper Co. v. Biggins 11
Notes 14
MecDonnell Douglas Corp. v. Green 16
Notes 20
Reeves v. Sanderson Plumbing Products, Inc. 27
Notes 33
Note on Litigating Individual Disparate Treatment Cases 37
2. Everyone Is Protected by Title VII 39
McDonald v. Santa Fe Trail Transportation Co. 39
Notes 41
Note on “Reverse” Discrimination 46
Note on Preferences for Older Workers 48
3. The Scope of Surrebuttal to Prove Pretext 48
Patterson v. McLean Credit Union 48
Ash v. Tyson Foods, Inc. 50
Notes 50
4. For Whose Actions Is the Employer Liable? 54
Staub v. Proctor Hospital 54
Notes 59
C. Employment Terms, Conditions, Privileges of Employment, and
Employment Practices 61
Hishon v. King & Spalding 61
Notes 63
Minor v. Centocor, Inc. 64
Notes 65

Xi



